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FOR THE KENILWORTH RESIDENTIAL PROJECT 

 

PROJECT TITLE:  Kenilworth Residential Planned Unit Development Project 
CASE NO.  PUD 04-195, TPM 8228, CP 04068 
PROJECT SPONSOR:  Eva Gero , David McDonald 
 
PROJECT LOCATION:   The project site is located on Kenilworth Road (off Strathmoor Drive), on approximately 2.9 acres, in Oakland, 
California. 

DESCRIPTION OF PROJECT:  :  The proposed project is located in the Oakland hills, on Kenilworth Road, off of Strathmoor Drive, in 
the general area between Drury Road and Norfolk Road.  The proposed project would provide for the construction of seven single-family 
dwellings by means of a Planned Unit Development (PUD).  The proposed PUD includes the following components:  (1) a tentative parcel 
map to subdivide four existing lots as follows:  existing lot nos. 1 and 2 would be merged into one lot, existing lot no. 3 would remain, and 
existing lot no. 4 would be divided into four lots and a designated remainder for a total of seven lots: (2) development of the project site 
and footprints for seven custom-built, single-family residences, including parking, landscaping; (3) roadway improvements, including 
widening and paving the unpaved portion of Kenilworth Road and a deed restriction to prevent its further extension; (4) wildland fire 
protection; (5) geotechnical stabilization of the site and of upslope properties; (6) post-construction stormwater management facilities; and 
(7) enhancement and protection of a small on-site wetland and drainage course, including establishment of a creek deed restriction 
("Kenilworth Project")  The site is located in the North Hills Planning Area of the Oakland General Plan with a land use designation of 
Hillside Residential).  The Zoning District is R-30, One-Family Residential Zone, S-18, Mediated Design Review Overlay Zone, S-14 
Community Restoration Development Combining Zone. 

ENVIRONMENTAL REVIEW:  Based on an Initial Study, it was determined that the project may have significant environmental 
impacts.  A Draft Focused Environmental Impact Report (DFEIR) was then prepared for the project, under the requirements of the 
California Environmental Quality Act (CEQA), pursuant to Public Resources Code Section 21000 et. seq.  The DFEIR analyzed potentially 
significant environmental impacts in the following environmental categories:  aesthetics, biological resources, geology and soils, hydrology 
and water quality, and  noise.  The DFEIR identified no significant unavoidable environmental impacts.  The DFEIR was released for 
public review on December 5, 2005, a public hearing on the DFEIR was held on January 4, 2006, and the public comment period closed on 
January 19, 2006. 

A Final EIR has now been prepared which, in part, responds to comments and makes minor corrections to the DFEIR.  The preparation of 
the Final EIR has been overseen by the Environmental Review Officer or his/her representative, and the conclusions and recommendations 
in the document represent the independent conclusions and recommendations of the city.  The City of Oakland is hereby releasing this 
Final EIR, finding it to be accurate and complete and ready for public review.  Copies of the Final EIR are available for review or 
distribution to interested parties at no charge at the Community and Economic Development Agency, Planning Division, 250 Frank H. 
Ogawa Plaza, Suite 3315, Oakland, CA  94612, starting at 3:00 p.m. on  Friday, October 20, 2006. 

PUBLIC HEARINGS:  The City of Oakland Planning Commission will conduct a public hearing to consider certification of the 
Final EIR and the planning and creek protection permits on November 1, 2006 at 6:00 p.m. at City Hall, 1 Frank H. Ogawa Plaza, 
Hearing Room 1, Oakland California. 

If you have any questions, please telephone Leigh McCullen at (510) 238-4977. 

CLAUDIA CAPPIO, Development Director 

Date:  October 18, 2006 
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I.  INTRODUCTION 

A.  PURPOSE OF THE ENVIRONMENTAL IMPACT REPORT 

This document has been prepared in the form of an addendum to the Draft Focused 

Environmental Impact Report (DFEIR) for the proposed Kenilworth project.  The DFEIR 

identified the likely environmental consequences associated with the project, and 

recommended mitigation measures to reduce potential significant impacts. 

The Final EIR responds to comments on the DFEIR and makes revisions to the DFEIR as 

necessary in response to these comments. 

This document, together with the DFEIR, will constitute the Final EIR if the City of Oakland 

Planning Commission certifies it as complete and adequate under the California 

Environmental Quality Act (CEQA). 

B.  ENVIRONMENTAL REVIEW PROCESS 

According to CEQA, lead agencies are required to consult with public agencies having 

jurisdiction over a proposed project, and to provide the general public and project applicant 

with an opportunity to comment on the DFEIR.  This Final EIR has been prepared to respond 

to those comments received on the DFEIR and to clarify any errors, omissions, or 

misinterpretation of discussions of findings in the DFEIR. 

The DFEIR was distributed to local and State responsible and trustee agencies and the 

general public was advised of the availability of the DFEIR.  The public comment period on 

the DFEIR began on December 5, 2005, and ended on January 19, 2006, totaling 50 days and 

therefore exceeding the 45-day legal requirement. 

Copies of all written comments received on the DFEIR are contained in this report.  A 

summary of comments made at the public hearings is also included. 
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C.  METHOD OF ORGANIZATION 

This Final EIR for the proposed Kenilworth project contains information in response to 

concerns raised during the public comment period.  This report is organized as follows: 

 Following this introductory Chapter 1, Chapter 2 of this document contains text 
changes (initiated by the Oakland Community and Economic Development 
Department staff and those resulting from comments on the DFEIR) and errata to the 
DFEIR. 

 Chapter 3 contains a list of all persons and organizations that submitted written 
comments on the DFEIR and that testified at the public hearing held on January 4, 
2006. 

 Chapter 4 contains comment letters received during the comment period and the 
responses to each comment.  Each comment is labeled with a number in the margin 
and the response to each comment is presented immediately after the comment letter. 

 Chapter 5 contains a summary of the public comments received during the public 
hearing held on January 4, 2006, and the responses to the comments received during 
the public hearings. 

 

Appendix A contains the findings of a study conducted August 9, 2006, regarding 
the number of creeks and wetlands on site.  

Appendix B contains the findings of an October 6, 2006 peer review of the 
geotechnical studies. 
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II.  REVISIONS TO THE DRAFT EIR 

This chapter presents specific changes to the text of the Draft Focused EIR (DFEIR) that are 

being made in response to internal review and to comments made by the public and/or 

reviewing agencies.  In each case, the revised page and location on the page is set forth, 

followed by the revision. 

Revised or new language is bold.  Deleted language is indicated by strikethrough text.  

Where a change is made as part of a response to a comment on the DFEIR, the comment 

number is noted in brackets at the end of the text change.  Where no comment number is 

given, the change is initiated by City staff. 

 
The term "improvement measure" is deleted and replaced with the term "standard condition 
of approval" throughout the Draft EIR. 
 
Page 3, last paragraph, third sentence, is modified as follows:   
 

Grading that is proposed on-site would be limited to the dry season between April 15 
and October 15, except if specifically approved by the Director of the Community 
and Economic Development Agency (CEDA), approved by the Project Geologist, 
and subject to all wet weather stormwater management best management practices to 
minimize erosion."  [RTC #6-20, #6-28, #9-1(9), #9-32(26), #9-33, #9-34, #9-37(29)] 

 
Pages 5–6, Chapter I. Summary, Subsection E. Environmentally Superior Alternative, in the 
DEIR is modified as follows: 
 

With the implementation of the City's standard conditions of approval and the 
mitigation measures, the proposed project would not have significant environmental 
effects.  Of the three alternatives analyzed, the No Project Alternative would avoid all 
of the environmental effects of the proposed project, all of which would be reduced to 
less than significant under the proposed project through compliance with existing 
laws and regulations, and through best management construction practices that are 
incorporated into the project proposal.  In the absence of the project, the site's 
existing conditions (unprotected wetlands, uncontrolled stormwater drainage, risk of 
land slides to upslope properties, fire hazards and expansive soils issues) would 
persist instead of being protected or redressed as they would under the proposed 
project.  Thus, this alternative would avoid both the adverse changes of the proposed 
project that would be reduced to less-than-significant levels in the proposed project, 
as well as the beneficial effects.  This alternative would not meet the project sponsor's 
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objectives nor the City's goals of increasing housing or correction of existing site 
conditions listed above.  

 
The Reduced Density Full-Project Site Alternative analyzes four residential sites on 
the seven-lot project site.  This Reduced Density Full-Project Site Alternative would 
have several of the same beneficial effects as the proposed project (channeling 
drainage and limiting overflow, rectification of the soils and seismicity issues), would 
have the same, or similar or lower impacts in areas such as visual quality, biology, 
geology, hydrology, and noise, but would have approximately forty percent lower 
impacts in areas like population and trip generation that are proportionally related to 
the number of units built.  As with the proposed project, this alternative's potentially 
significant impacts would be reduced to less-than-significant through compliance 
with existing laws and regulations, and through the use of best management 
construction practices that would be incorporated into the project proposal.  
Construction of four houses under this alternative – in contrast to the seven houses of 
the proposed project – would only minimally reduce environmental impacts and 
would not meet the project sponsor's objectives or Oakland's objectives in terms of 
increasing housing.  Since CEQA does not allow the No Project Alternative to be 
designated the environmentally superior alternative, and since CEQA requires the 
designation of such an alternative, the Reduced Density Full-Project Site Alternative 
is the environmentally superior alternative.  
 
A Reduced Density Original Four-Lot Alternative on the originally proposed four-lot 
subdivision is also examined.  Although this alternative would encroach on the creek 
area more than the proposed project, it would have several of the same beneficial 
effects as the proposed project (channeling drainage and limiting overflow, 
rectification of the soils and improved slope stability up to the end of Lot 4).  This 
alternative would have the same or similar impacts in areas such as visual quality, 
biology, geology, hydrology, and noise, but would have approximately forty percent 
lower impacts in areas like population and trip generation that are proportionally 
related to the number of units built.  As with the proposed project, this alternative's 
potentially significant impacts would be reduced to less-than-significant through 
compliance with existing laws and regulations, and through the use of best 
management construction practices that would be incorporated into the project 
proposal.  Construction of four houses on the original four lots, compared to the 
proposed project with seven houses on seven lots, would only minimally reduce 
environmental impacts and would not meet the project sponsor's objectives or 
Oakland's objectives in terms of increasing housing.   

 
Both these alternatives would further reduce the proposed project's less-than-
significant visual, grading, and stormwater impacts due to construction of four 
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not seven houses, creation of a smaller area of impervious surfaces for increased 
site runoff, and smaller affected construction area for grading; although the 
reductions would not be exactly the same for the two alternatives.   

 
Protected trees at risk from removal would be reduced from nine to two under 
the "Original-Lot" Alternative.  The reduction of protected trees at risk of 
removal under the "Full-Project Site" Alternative would not be known until the 
lots to be built were designated, but it would likely reduce the number of 
protected trees at risk.  Further, the duration of construction noise from grading 
would be shortened under both alternatives.  The duration of construction noise 
associated with the road extension would be shortened under the "Original 
Four-Lot" Alternative but not under the "Full-Project Site" Alternative.  The 
duration of construction noise from the housing construction phase may be 
shortened under both alternatives.  Since the schedule for housing construction 
will not be set, and will in large part depend on the market for housing, the 
length of the reduction can not be known with much accuracy now.   

 
The No Project Alternative is the environmentally superior alternative.  
However, CEQA requires that another alternative be designated the 
environmentally superior alternative.  Since CEQA requires the designation of 
such an alternative, the Reduced Density Full-Project Site Alternative becomes 
the environmentally superior alternative because it would have similar effects as 
the Reduced Density Original Four-Lot Alternative except it would be able to 
maintain the wider wetland protection zone buffer.  The "Original Four-Lot" 
Alternative would need a shorter buffer distance due to the configuration of the 
original four lots which forces clustering closer to the wetland drainage area. 

 
Page 21 under Project Components, Construction of Seven Single-family Dwellings, the first 
bullet is revised as follows: 
 

 Structures.  The project proposes construction of seven custom single-family 
dwellings.   Except as otherwise provided in Section 17.122.110(E) of the Oakland 
Planning Code, the Planned Unit Development Regulations permits a waiver or 
reduction of the minimum height and yard requirements. Pursuant to the PUD 
regulations the normally required height and yard requirements would be waived.   
Proposed building heights are a 35-foot maximum at finished grade and a 20-foot 
maximum at the Kenilworth Road property line (at the midpoint).  These heights are 
similar to those of surrounding structures (including several that are up to 40 feet that 
were developed under previous zoning requirements).  The buildings would be 
supported by piers and a grade beam foundation system.  Setbacks would be similar 
to those of existing development, and meet the needs of wetland and drainage course 
preservation.  The front of the property on Kenilworth Road would have a minimum 
setback of five feet and a rear setback of 15 to 65 feet.  Side yard setbacks would be a 
minimum of five feet. Each of the seven lots may include two 19-foot maximum curb 
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cuts to allow for separate garage access. Other than the proposed height, setbacks, 
and curb cuts, the development shall be subject to the regulations generally applying 
in the R-30 and S-18 Zones in which it is located. Design review by the Planning 
Department would be required in accordance with the City’s Hillside Design 
Guidelines Design Review Criteria and the S-18 Mediated Design Review Overlay 
Zone.  regulations at the time of application, as there is currently a proposal 
before the City Council to revise residential design review throughout Oakland. 

 
Page 22, third sentence of the bullet on "Sewage Collection" is deleted, as follows: 
 

•  Sewage Collection.  The proposed project would include the installation of a 
gravity main within the entire Kenilworth Road public right-of-way and flow into 
a privately maintained lift station located in the private access easement portion 
of the Kenilworth cul-de-sac.  At that point the wastewater would be transported 
under pressure up grade to the public sewer main located in Devon Way via 5-
foot private sewer and utility easement.  This system would avoid installation of 
steep hillside leach fields. In addition, two neighborhood homes could abandon 
their leach fields and connect to this system.  [RTC #9-3] 

 
Page 25, after the first paragraph of e. Post-Construction Stormwater Management, the 
following paragraph is added: 

The swale/detention/dissipater system is intended to provide pre-treatment at several 
points in the system and to substantially slow the rate of runoff from Kenilworth 
Road and the project site.  This would improve the quality of site runoff, and correct 
current erosion issues related to concentrated site runoff.  In order to increase 
infiltration and reduce runoff volume, runoff and downspouts would be routed to 
vegetated areas.  To increase infiltration and reduce the amount of site runoff, 
pervious pavers would be used in parking areas where practicable and appropriate.  
Post-construction controls would be designed to pre-treat runoff in accordance with 
RWQCB policy.  These controls of surface water would not discharge to the wetland 
or to the on-site drainage course area. 

Page 27, first paragraph of Section C.  CONSTRUCTION, third sentence, is modified as 
follows:   

Grading that is proposed on-site would be limited to the dry season between April 15 
and October 15, except if specifically approved by the Director of CEDA, approved 
by the Project Geologist, and subject to all wet weather stormwater management best 
management practices to minimize erosion.  [RTC #6-20, #6-28, #9-1(9), #9-32(26), 
#9-33, #9-34, #9-37(29)] 
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Page 28, Table 1, third row, is revised as follows: 
 

L
oc

al
 

City of Oakland 

Planned Unit Development (PUD) No. 04-195 

Parcel Map No. 8228 

Creek Permit Nos. 040608, 06148 

Residential Design Review 

Tree Removal Permit(s) 

Grading Permit(s) including possible wet weather grading 

Encroachment, Obstruction, and P-Job Permits (Kenilworth Road) 

 
Page 34, the paragraph following the bullets is deleted: 
 

Except as otherwise provided in Section 17.122.110(E) of the Oakland Planning 
Code, the Planned Unit Development Regulations permit a waiver or reduction of the 
minimum height and yard requirements. Pursuant to the PUD regulations the 
normally required height and yard requirements would be waived.    
 

Page 48, 1st full paragraph, the text is revised as follows: 
 

The four larger coast live oak trees (12 inches diameter at breast height [dbh] and 
larger, see Table 4 and Figure 11, sites G, H, I, and J locations A, B, 7, and 8) are 
located along the access road located on the eastern edge of the property.  There are 
no nests or 'nest-like' structures in three of these trees; however, there appears to be a 
'nest-like' structure in the coast live oak tree identified as location J #7 in Figure 11.  
This tree is the second tree in the line of four live oak trees from the 7080 Kenilworth 
Road house.  The nest structure is a mass of sticks in the crotch of the tree, close to 
the trunk, approximately 25 feet above the ground and about three feet in diameter."  
[RTC #9-27] 

 
Page 49, beginning with the first partial paragraph, first full sentence, is revised as follows 
[RTC #5-38]: 
 

The delineated drainage course is downslope of the delineated wetland feature, and is 
characterized by riparian scrub habitat, a defined channel varying from 6 inches wide 
(just west of the wetland) to 4 feet wide at the western project site boundary, and 
evidence of scour within the defined channel.  An off-site drainage course is located 
immediately downslope and west of the western-most boundary of Parcel 7.  A 300-
square foot area of the adjacent riparian habitat will be subject to branch 
trimming/clearing, subject to a Department of Fish and Game Lake and Streambed 
Alteration Agreement. ¶ On October 17, 2003, the Department of Fish and Game 
issued a 1603 Lake and Streambed Alteration Agreement (Notification Number: 
1600-2003-5134-3) for the project site.  The agreement expired on December 31, 
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2004 and a revised Agreement would need to be obtained by the project applicant 
prior to construction. 

An off-site drainage course additional creek is located immediately downslope and 
west of the western-most boundary of Parcel 7.  The creek would be subject to the 
terms of a creek protection permit as a standard condition of approval, as 
described in Condition of Approval – Biology 3(ii).   

 
Page 50, second full sentence, is revised as follows: 
 

In addition, the nearby-off-site drainage course appears to be creek located west of 
Lot 7 is subject to the Creek Protection Ordinance. 

 
Page 54, in Biological Resources, the last title on the page, Mitigation Measure Biology – 3 
is revised as follows:  
 

Mitigation Measure Biology – 3(i):  Implementation of Best Management Practices 
and the Approval Conditions of the Creek Protection Plan for the on-site creek 

 
Page 56, in Biological Resources, before "Resulting Level of Significance:" the following is 
added [RTC #5-38]: 
 

Mitigation Measure Biology – 3(ii):  Implementation of Best Management 
Practices and the Approval Conditions of the Creek Protection Plan for the off-
site creek 
 
The following condition of approval will be applied to the project and, therefore, 
analyzed as part of the project: 

Condition of Approval – Biology 3(ii):  Implementation of Best 
Management Practices (BMPs) and Approval Conditions of the Creek 
Protection Plan for the Off-Site Creek.   

In particular, the following three specific measures are noted: 

• Grading and other work (including the lower keyways) shall be 
located 37 feet from the top of bank. 

• Chain link fence shall be installed 35 feet from top of bank  
• Silt fence shall be installed 33 feet from top of bank.   

In addition, the following specific practices for protecting the off-site 
creek during construction would avoid direct impacts and reduce 
indirect impacts to less than significance.   

a) A creek protection site plan that includes on the site plan location and 
type of BMPs and location of staging areas. 

b) Implementation of a City-approved vegetation plan and maintenance 
plan for post-grading erosion control, as noted in the October 11 letter 
from Cundey Geotechnical consultants.  
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c) The following BMPs shall be implemented: 

• No equipment and no foot traffic will be allowed within the fenced 
setback area. 

• Landslide repair or work that involves soil disturbance will not take 
place during the rainy season.  Such activities will be limited to the 
period of April 15 to October 15. 

• During construction, no runoff water from the project will be 
discharged directly into the drainage. 

• During construction, storm inlets will be protected by silt barriers 
such as hay bales or straw wattles.  Collected silt will be removed on 
an as-needed basis and disposed of in accordance with applicable 
regulations.  

• Stockpiled soils will be placed away from the drainage course, and no 
dirt will be placed upslope from the drainage course.  Runoff from 
areas of stockpiled soils will be controlled by covering or spraying 
with a soil binder and placing straw wattles around its perimeter.  

• Disturbed areas will be protected from erosion prior to October 1 by 
seeding the slopes with an erosion control mix, covering the seeded 
area with erosion control fabric, and placing straw wattles around its 
perimeter. 

• No construction debris, litter, or human waste material will be 
deposited into the buffer zone.  If construction debris falls within the 
buffer zone it will be removed by hand on a daily basis. 

• During construction, staging and storage areas for equipment, fuels, 
lubricants, solvents, and other chemicals will be located so that 
accidental spills do not directly run off into the wetland or drainage 
course setbacks. 

• The contractor and foremen for major subcontractors will receive 
materials explaining the sensitivity of the drainage course area, the 
prohibitions contained in the Creek Protection Plan, and the possible 
consequences for violating the Plan.  Sufficient copies will be given to 
these individuals so that they can be distributed to their work crews. 

• The project will incorporate the following maintenance and 
monitoring procedures during the construction phase: 
– Inspect and repair inlet and outlet stormwater structures. 
– Stabilize and/or repair eroded areas or failures of embankments 

and slopes. 
– Monitor buffer fencing in place during construction. 
– Construct additional surface ditches, sediment traps as needed, 

and backfill of eroded gullies. 
 
Page 59, second full sentence, at the end of the discussion of Mitigation Measure Biology 
3(i), is revised as follows [RTC #5-38]: 
 

With inclusion of protective design measures and BMPs from the proposed project’s 
Creek Protection Plan and Mitigation Measure Biology Impact 3(i) along with 



 
 

 
 
Kenilworth Residential Project Final EIR Page 10 October 2006 

compliance with the City's Creek Protection Ordinance, the impact to wetlands would 
be avoided and mitigation measures would not be required.  The Creek Protection 
Plan includes measures to protect the wetland during construction and protect and 
enhance it over the lifetime of the residences.  This impact would be less-than-
significant. 

 

The construction and operations associated with the proposed project could also 
adversely affect the offsite creek located west of Lot 7.  Grading and other work 
(including the lower keyways) would take place 37 feet from the top of the bank, 
and no runoff water from project construction would be discharged directly into 
the drainage.  The project would also implement a City-approved vegetation 
plan and maintenance plan for post-grading erosion control.  With inclusion of 
protective measures from this vegetation and maintenance plan and other BMPs 
from Standard Condition of Approval – Biology 3(ii), the creek would be 
protected during construction and operation.  This impact would be less-than-
significant. 

 
Page 63, in Biological Resources, under Impact Biology – 9, is revised as follows [RTC #5-
38]: 
 

The City's Creek Protection Ordinance also applies to the project site and its drainage 
course on Parcel 2.  The project sponsor intends for site design of the residences to 
avoid direct impacts to the drainage course.  The project’s protective construction 
BMPs (as described in Mitigation Measure Biology 3(i): Implementation of Best 
Management Practices and the Approval Conditions of the Creek Protection Plan for 
the on-site creek), would minimize indirect impacts to the drainage feature.  Slope 
stabilization of the western portions of Parcels 1 and 2 would occur upslope of a 
nearby drainage course and would also be subject to the City’s Creek Protection 
Ordinance.  The construction procedures identified in Mitigation Measure Biology 
Impact 3(i) would not allow grading to occur in this drainage course.  Because the 
proposed project’s construction activities could be within 20 feet of the top of bank, 
the proposed project would require a Creek Protection Permit.  Because the project 
also has the potential to affect the off-site creek located downslope and west of 
the project site, the proposed project would require an additional creek 
protection permit, the requirements of which have been included in Condition of 
Approval – Biology 3(ii).  Creek Protection Permits establish requirements for site 
planning, noticing, development of a Creek Protection Plan, and compliance with 
CEQA, and preparation of a hydrology report.  In addition, it is expected the City 
may impose additional conditions of approval for the permit, with which the 
proposed project would comply.  



 
 

 
 
Kenilworth Residential Project Final EIR Page 11 October 2006 

In summary, the City’s Creek Protection Ordinance is intended to protect biological 
resources.  Although there are no specific, numeric/quantitative criteria to assess 
impacts, factors to be considered in determining significance include whether there is 
substantial degradation of riparian and aquatic habitat through:  (a) discharging a 
substantial amount of pollutants into a creek; (b) significantly modifying the natural 
flow of the water; (c) depositing substantial amounts of new material into a creek or 
causing substantial bank erosion or instability; or (d) adversely impacting the riparian 
corridor by significantly altering vegetation or wildlife habitat.   

Since the proposed project has the potential for these adverse impacts, it has 
developed a creek protection proposal in preparation of its creek protection plans as 
required by the City’s Creek Protection Ordinance.  Briefly, the Plan for the on-site 
creek at Parcel 2 specifies the following measures to comply with the Ordinance and 
protect biological resources:  (a) preserving the on-site wetland/creek area and not 
disturbing it; (b) stabilizing the land around the creek and keeping sedimentation out 
of the creek and preventing direct erosion; (c) enhancing the 20-foot creek buffer 
zone with additional native species planting; and (d) creating the boundary deed 
restriction to prevent future development and harm to the area.   

Since the proposed project also has the potential for adverse impacts to the off-
site creek west of Parcel 7, it would comply with the following measures:  (a) 
installation of an approximately 35-foot buffer zone between construction and 
operation of the proposed project and the off-site creek; (b) prevention of the 
creek's bank from direct erosion and preventing sediment from reaching the 
creek; (c) no allowance of discharge into the creek during construction; and (d) 
implementation of a City-approved vegetation and maintenance plan for post-
grading erosion control. 

As a result of the proposed project’s Creek Protection Plans and standard 
conditions of approval, compliance with the City’s Creek Protection Ordinance, and 
other permitting requirements of the City, the proposed project would not conflict 
with the requirements or intent of the Creek Protection Ordinance and the impact 
would be less than significant.  Thus, mitigation measures would not be required.   

 
Page 65, in Geology and Soils – 3. Setting, beginning of the first paragraph is modified as 
follows: 
 

Much of the information in the following description of setting was developed as part 
of geotechnical investigations prepared specifically for the proposed site.  The 
findings of the investigations are presented in reports and updates to those reports 
(GeoStrata 1999; EnGeo 2002a; 2002b, 2003a, 2003c).  The recommendations of 
the October 2, 2006 Seidelman Associates report, which peer reviewed these 
documents, would be incorporated by reference as a condition of project 
approval. 
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Page 71, first bullet, Impact Geology and Soils – 2, Attachment A: Condition of Approval 
6.b, is modified as follows:  
 

• No grading during the rainy season unless approved by the director of CEDA 
and subject to appropriate best management practices to minimize erosion (a 
wet weather grading permit may be issued as discussed below."  [RTC #6-20, 
#6-28, #9-1(9), #9-32(26), #9-33, #9-34, #9-37(29)] 

 
Page 71, Mitigation Measure Geology and Soils – 2, delete entire mitigation measure.  [RTC 
#6-20, #6-28, #9-1(9), #9-32(26), #9-33, #9-34, #9-37(29)] 
 

Mitigation Geology and Soils- 2 

If a wet weather grading permit were issued, it shall employ the following best 
management practices: 
a. On sloped properties, the downhill end of the construction area must be protected 

with silt curtains and hay bales oriented parallel to the contour of the slope (at a 
constant elevation) to prevent erosion to creeks and/or storm drains.  

b. All work in or near creek channels must be performed by a minimum number of 
people.  Immediately upon completion of this work, soil must be repacked and 
native vegetation planted. 

c. Minimize removal of natural vegetation or ground cover from the site in order to 
minimize the potential for erosion and sedimentation problems.  Maximize the 
replanting of the area with native vegetation as soon as possible.  All bare slopes 
in the area covered by the wet weather grading permit must be covered with 
staked tarps when rain is occurring or is expected and all such staked tarps and 
the like must be available at the jobsite. 

d. Install filter materials (such as sandbags, filter fabric, etc.) at the storm drain inlet 
nearest the downstream side of the project site prior to: start of the rainy season 
(October 1); site dewatering activities; and saw cutting asphalt or concrete, in 
order to retain any debris or dirt flowing into the City storm drain system.  Filter 
materials shall be maintained and/or replaced as necessary to ensure effectiveness 
and prevent street flooding. 

e. Ensure that concrete/granite supply trucks or concrete/plaster finishing operations 
do not discharge wash water into street gutters, drains, or creeks. 

f. Direct and locate tool and equipment cleaning so that wash water does not 
discharge into creek or storm drains. 

g. Create a contained and covered area on the site for the storage of bags of cement, 
paints, flammables, oils, fertilizers, pesticides, or any other materials used on the 
project site that have the potential for being discharged to the storm drain system 
by wind or in the event of a material spill.  No hazardous waste material shall be 
stored on site. 

h. Cover stockpiles of debris, soils or other material subject to being blown by the 
wind, with approved materials and methods. 

i. Gather all construction debris on a regular basis and place them in a dumpster or 
other container which is emptied or removed on a weekly basis.  When 
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appropriate, use tarps on the ground to collect fallen debris or splatters that could 
contribute to storm water pollution. 

j. Remove all dirt, gravel, rubbish, refuse and green waste from the sidewalk, street 
pavement, and storm drain system adjoining the project site.  During wet weather, 
avoid driving vehicles off paved areas and other outdoor work. 

k. Broom sweep the sidewalk and public street pavement adjoining the project site 
on a daily basis.  Caked-on mud or dirt shall be scraped from these areas before 
sweeping.  At the end of each workday, the entire site must be cleaned and 
secured against potential erosion, dumping, or discharge to creeks or storm 
drains.  

With development, the project site would be either landscaped or over-covered with 
buildings and paving, and site soils would be stabilized.  While much of the site soils 
will be re-compacted, these soils are relatively shallow, many are non-native, and in 
their current state they contribute to site geotechnical problems, as described and 
addressed above (Items 6.a (iii) and 6.a (iv)).  The proposed project would increase 
impervious surfaces on the site, but the amount would be less than one acre, and the 
project would develop a stormwater management system to slow down run off and to 
increase infiltration .  Thus, increased erosion or flooding would not be anticipated 
from the increase in impervious surfaces, and there would be no long-term impact. 
Application of the uniformly applied Condition of Approval, Improvement Measure 
6.b, would reduce erosion and flooding impacts to less than significant and mitigation 
measures would not be required. 

 
Page 75, under Introduction, the punctuation of the last sentence is revised as follows:   
 

The main conclusions of the analysis are that potential impacts would be less than 
significant and that mitigation measures would not be required. . 

 
Page 75, under Approach and Methodology, last paragraph, the address is revised as follows: 
 

All documents are available for public review between the hours of 8:00 a.m. and 
4:00 p.m. Monday, Tuesday, Thursday and Friday, and 9:30 a.m. to 4:00 p.m. on 
Wednesday at the City of Oakland Community and Economic Development Agency, 
250 Frank Ogawa Plaza, Suite 3315 2114, Oakland. 

 
Page 75, under Setting, first sentence, is revised as follows: 
 

The information in the following description of setting for hydrology and water 
quality is described in several studies and reports prepared for the proposed project, 
and peer reviewed.  The studies are as follows: 

 geotechnical investigation with report (GeoStrata 1999); 

 supplemental geotechnical exploration (EnGeo 2002a);  
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 hydrologic study and geologic update (EnGeo 2002b) and supplement of that 
update report (EnGeo 2003a); 

 seep consultation/hydrology site visit and letter report (EnGeo 2003b); 

 supplemental geotechnical exploration (EnGeo 2003c); 

 site review and peer review of studies and design with letter report 
(Hydroikos Associates 2002) and additional site visit and supplement to 
the letter report (Hydroikos Associates 2006); 

 assessment of the City’s Creek Protection Ordinance as it may apply to the 
project site, with report (Olberding 2002); 

 wetlands/waters of the U.S. delineation, with report (Olberding 
Environmental 2003a); and 

 peer review of site design, including riparian protection measures, with letter 
report (Olberding 2003b). 

 
Page 77, under Erosion/Siltation, Runoff.  The following is added after the second paragraph: 
 

An additional creek/drainage area is located off-site down a ravine southwest of 
the southwestern boundary of the project site (at Parcel 7).  Its upper limit is 
approximately 50 feet east-northeast of the southernmost corner of Parcel 7, at a 
point where its apparent channel diverges from the alignment of the property 
boundary.  This feature is also considered to be a creek for the purposes of the 
proposed project.  [RTC #5-38] 

 
Page 81, Impact Hydrology and Water Quality – 3, third sentence after "Conditions of 
Approval" quotation, is modified as follows:   
 

Ground-disturbing construction activities would not occur during the rainy season, 
unless a wet weather grading permit were issued.  [RTC #6-20, #6-28, #9-1(9), #9-
32(26), #9-33, #9-34, #9-37(29)] 

 
Page 89, first full paragraph, second sentence, is revised as follows: 
 

Noise levels, depending upon the activity, would range from 50 to 70 60 to 80 dBA 
in the area. 

 
Page 90, second paragraph, second sentence, is revised as follows:   
 

First, vibration caused by temporary construction is not a significant impact.  Even if 
construction related ground vibrations were considered to be a significant 
environmental impact, which they are not, the construction equipment proposed to be 
used for the project (graders, backhoes, air compressors, saws, etc.) would not 
generate ground vibration that would be felt off the construction site and would not 
be of sufficient force to cause damage to surrounding buildings.  [RTC #9-41] 
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Page 99, the last paragraph is revised as follows: 
 

After Final EIR certification, and following consideration of community concerns as 
expressed in at the future Conditional Use public hearing and the information 
presented in the Initial Study and this EIR, the City of Oakland Planning Commission 
(or the City Council on appeal) will decide whether or not to approve the proposed 
project. 

 
Pages 101–107, Chapter V. Alternatives, is modified as follows, with deletions in strikeout, 
and additions indicated by bold. 
 

A.  INTRODUCTION 

This Draft EIR evaluates three alternatives, including the No Project Alternative.  
Under the No Project Alternative, the project site would remain in its existing 
condition as a vacant area.  Under the Reduced Density Full-Project Site Alternative, 
four single-family residences would be built instead of the proposed seven 
residences; and under the Reduced Density Original Four-Lot Alternative, four units 
would be built on the original four lots.  

 
B.  NO PROJECT ALTERNATIVE 

Under the No Project Alternative, existing conditions on the site would remain 
unchanged.  The site's development potential under the Oakland Planning Code 
would remain the same (single-family residential).  The existing wetland area on the 
site would continue unprotected.  The drainage problem with the upslope residences 
from the site would remain.  The existing slope instability and wildland fire hazards 
would remain unchanged.   

 
No houses would be constructed and so the associated less-than-significant aesthetic 
changes on the visual character and quality of the site and its surroundings under the 
proposed project would not occur.  As with the proposed project, the site is not a 
formally protected public scenic vista and the No Project Alternative would not affect 
that type of visual resource.  

 
The No Project Alternative would avoid the proposed project's less-than-significant 
effects on biological resources, in summary:  (1) a less-than-significant modification 
of non-sensitive habitat that is insufficient for support of two special status wildlife 
species (California red-legged frog and the Alameda whipsnake) who that have 
suitable habitat within their range of travel of the site; (2) potentially adverse effect 
on the small riparian habitat and wetlands that would be reduced to less than 
significant with the project's proposed Creek Protection Plan and compliance with 
Oakland's Creek Protection Ordinance; (3) potentially significant interference during 
construction with stray raptors that might nest and breed in the trees on-site or in trees 
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adjacent to the site that would be reduced to less than significant with the 
incorporation of the standard conditions of approval improvement measures to 
avoid interference during breeding; and (4) potentially significant destruction of 
protected trees that would be reduced to less than significant with the project's 
compliance with Oakland's existing Tree Preservation and Removal Ordinance.  

 
The No Project Alternative would avoid the proposed project's potentially significant 
geology and soils impacts.  Since buildings would not be constructed or occupied, the 
existing soils issues (expansive soils, landsliding) and seismicity issues (ground 
shaking, lurching, and lateral spreading) that would be reduced to less than 
significance under the City of Oakland's seismically-related building code as part of 
the building permit process for the proposed project would be avoided under the No 
Project Alternative. 

 
The absence, under the No Project Alternative, of construction and operation of the 
proposed project's seven houses would avoid the proposed project's hydrology and 
water quality effects, some of which would be potentially significant and reduced to 
less-than-significant through the proposed standard conditions of approval 
improvement measures and compliance with existing regulations and laws.  In 
summary, those impacts are as follows:  (1) containment of construction-generated 
water to avoid groundwater and stormwater runoff water quality effects, (2) erosion 
effects, and (3) stormwater drainage impacts. 

 
The No Project Alternative would avoid all potentially significant construction-
related noise that would be reduced to less-than-significant under the proposed 
project through standard conditions of approval improvement measures and 
compliance with existing regulations and laws.  This alternative would also avoid the 
small increase in ambient noise conditions from use of the seven new houses under 
the proposed project, including associated vehicle trips. 

 
The No Project Alternative would not meet any of the project sponsor's objectives for 
the project, including the beneficial improvements associated with the proposed 
project would not be made:  (1) sewage collection, (2) stormwater management 
(construction and post-construction), (2) (3) emergency access, (3) (4) on-site 
wildland fire management improvements, (4) (5) geotechnical stabilization, and (5) 
(6) wetland enhancement and preservation.   

 
C.  REDUCED DENSITY FULL-PROJECT SITE ALTERNATIVE  

Under the Reduced Density Full-Project Site Alternative, only four of the proposed 
seven houses would be built as originally proposed on the seven-lot project site.  The 
houses would be the same general height and massing as proposed under the project – 
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35-foot maximum at finished grade and a 20-foot maximum at the Kenilworth Road 
property line (at midpoint) (see the description under the "Structures" bullet in 
Subsection C. Project Components, of Chapter III, Project Description).  Even 
without development in the immediate proximity to the wetland area under the 
proposed project, it is likely that project construction and operation of this 
alternative's four houses would have similar, or greater indirect, wetlands impact 
potential to that of the proposed project.  Development of other aspects of the site 
would remain the same between this alternative and the proposed project.  Thus, this 
alternative would have the a similar project components as the project, except that it 
would construct four houses instead of seven and the area of improvements would be 
reduced as follows:  

 Development of the project site for the footprints of four single-family 
dwellings and construction of the four single-family dwellings, including 
parking, and landscaping; 

 Roadway improvements, including widening and paving the unpaved portion 
of Kenilworth Road and a deed restriction to prohibit further extension of the 
road;  

 Wildland fire protection;  

 Geotechnical stabilization of the site and of upslope properties;  

 Post-construction stormwater management facilities; and 

 Protection of a small on-site wetland and an on-site drainage course 
delineated by the U.S. Army Corps of Engineers (Appendix E), pursuant to 
Creek Permit No. 04068 and a Department of Fish and Game Section 1602 
Lake and Streambed Alteration Agreement for the proposed 300 square feet 
of branch clearing, and establishment of a permanent creek buffer enforceable 
through deed restrictions.   

 
With the four houses to be constructed under the Reduced Density Full-Project Site 
Alternative, this alternative instead of the seven houses under the proposed 
project, this alternative, depending on the vantage point, would have produce 
similar or smaller less-than-significant aesthetic changes in the visual character and 
quality of the site and its surroundings as the proposed project.  As with the proposed 
project, the site is not within a formally protected public scenic vista and so this 
alternative would not affect a scenic vista.  

 
This alternative would have similar less-than-significant effects on biological 
resources as the proposed project, in summary:  (1) a less-than-significant 
modification of less than one acre of non-sensitive habitat that is insufficient for 
supporting of two special status wildlife species (California red-legged frog and the 
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Alameda whipsnake) who that have suitable habitat within their range of travel of the 
site; (2) potentially adverse effect on the small riparian habitat and wetlands that 
would be reduced to less than significant with the project's proposed Creek Protection 
Plan and compliance with Oakland's Creek Protection Ordinance; (3) potentially 
significant interference during construction with stray raptors that might nest and 
breed in the trees on-site or in trees adjacent to the site that would be reduced to less 
than significant with the incorporation of the standard conditions of approval to avoid 
interference during breeding; and (4) potentially significant destruction of protected 
trees that would be reduced to less than significant with the project's compliance with 
Oakland's existing Tree Preservation and Removal Ordinance.  

 
It should be noted that the project's less-than-significant reduction in less than 
one acre of non-sensitive ruderal-annual grassland habitat would be about 40 
percent smaller under this alternative based on construction of four compared 
to seven houses.  Also, this alternative would reduce the protected trees at risk 
under the proposed project from nine to an unknown lower number depending 
on which lots would be designated for development.  In both cases standard 
conditions of approval would reduce impacts to less than significant.  The 
standard conditions of approval first require protection during construction 
and, second, replacement at a ratio of 1:1 with 24-inch box trees incorporated 
into the Landscape Plan when removal is unavoidable.  

 
This alternative would have the same set of less-than-significant geology and soils 
impacts as the proposed project due to its construction and use of the four new 
residences instead of seven under the proposed project, but would not have the 
same extent of existing geologic hazard abatement and Wildland fire protection.  
As the developable area of the project site shrinks, so would the areas requiring 
abatement, potentially including some of the areas of upslope flows from existing 
residences.  In addition, the reduction in the number of houses built from the 
project's seven to the alternative's four would shrink the total area that would 
be graded.  Thus, there would be a smaller area susceptible to erosion impacts 
from stormwater flows during construction.  Thus, the less-than-significant 
erosion construction impact of the proposed project (page 71, Impact Geology 
and Soils–2) would remain less than significant under the alternative, and the 
minimal amount of possible erosion that might result under the less-than-
significant impact would be expected to be reduced further under the 
alternative.  

 
Construction and operation of the four houses under the Reduced Density Full-
Project Site Alternative instead of the project's seven houses would have similar or 
the same less-than-significant hydrology and water quality effects as the proposed 
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project, some of which would be potentially significant and reduced to less-than-
significant through the proposed due to the stormwater management system that 
would be part of the project and the alternative, as well as to included standard 
conditions of approval improvement measures and compliance with existing 
regulations and laws.  In summary, those impacts are as follows:  (1) containment of 
construction-generated water to avoid groundwater and stormwater runoff water 
quality effects, (2) erosion effects, and (3) stormwater drainage impacts.  However, 
the alternative would create fewer impervious surfaces and encompass a smaller 
project site.  As a result, the raw stormwater flows that the alternative would 
generate for the post-construction stormwater management system would be 
reduced compared to the proposed project, and the system could be smaller in 
size.  Thus the alternative would continue to have the project's less-than-
significant impacts, but their magnitude would be somewhat smaller.   

 
This alternative would have the same or slightly less extensive potentially significant 
less-than-significant construction-related noise effects as the proposed project.  The 
noise associated with grading, earthwork, and construction under this 
alternative, A as under the proposed project, these effects would be reduced to less-
than-significant under this alternative through improvement measures standard 
conditions of approval and compliance with existing regulations and laws.  
However, the extent of the reduction in the duration of construction noise would 
be hard to quantify.  The total number of hours required for grading and road 
construction would be reduced and that would probably translate into a shorter 
grading and road construction phases.  In this case, the duration of noise from 
those noise sources would be shortened.  Whether the duration of noise from 
construction of the houses would be noticeably reduced would be hard to 
determine in advance.  First, it would depend on the approach taken by the 
proposed project.  Since the approach would not be determined until later stages 
of project planning, and largely dependent on the market, the magnitude of the 
reduction in the duration of housing construction noise cannot be predicted now.  
In addition, T this alternative would have a somewhat lower, less-than-significant 
increase in ambient noise conditions associated with the use of four new houses in 
contrast to the seven houses under the proposed project, including associated vehicle 
trips.  

 
Impacts related to the number of units to be occupied, such as population, trip 
generation, etc., would be reduced by approximately forty percent from the less-than-
significant levels found for the proposed project. 

 
The Reduced Density Full-Project Site would not meet the project sponsor's 
objectives for the project, including increasing housing, the size of the permanent 
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wetland buffer, the extent of geologic hazard abatement, or extent of and wildland 
fire hazard abatement. 

 
D.  REDUCED DENSITY ORIGINAL FOUR-LOT ALTERNATIVE  

Under the Reduced Density Original Four-Lot Alternative, only Lots 1–4 of the 
Planned Unit Development would be built with four houses clustered in the area 
closest to the existing Kenilworth Road extension.  (See lots 1-4 of Figure 2, Site 
Plan in Chapter III of this EIR.)  This would reduce residential development 
intensity by forty percent.  The four houses would be the same general height and 
massing as proposed under the project – 35-foot maximum at finished grade and a 
20-foot maximum at the Kenilworth Road property line (at midpoint) (see the 
description under the "Structures" bullet in Subsection C. Project Components, of 
Chapter III, Project Description).  The project construction and operation of this 
alternative's four houses would have a more significant greater potential impact on 
the wetland area because they would be clustered closer to the wetland area and the 
20- to 25-foot wetlands protection buffer would be reduced to accommodate 
required setbacks smaller under the original four-lot plan.  This alternative would 
have similar project components as the proposed project, except that it would 
construct four houses instead of seven and the area of improvements would be 
reduced, as follows:  

 Development of the project site for the footprints of four single-family 
dwellings and construction of the four single-family dwellings, including 
parking, and landscaping; 

 Roadway improvements, including widening and paving the unpaved portion 
of Kenilworth Road through Lot 4.  

 Wildland fire protection;  

 Geotechnical stabilization of the site and of upslope properties;  

 Post-construction stormwater management facilities; 

 Protection of a small on-site wetland and an on-site drainage course 
delineated by the U.S. Army Corps of Engineers (Appendix E), pursuant to 
Creek Permit No. 04068 and a Department of Fish and Game Section 1602 
Lake and Streambed Alteration Agreement for the proposed 300 square feet 
of branch clearing, and establishment of a permanent creek buffer enforceable 
through deed restrictions.   

 
With the four houses to be constructed under this alternative the Reduced Density 
Full-Project Site Alternative instead of the seven houses under the proposed 
project, this alternative, depending on the vantage point, would have produce 
similar or smaller less-than-significant aesthetic changes in the visual character and 
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quality of the site and its surroundings as the proposed project.  As with the proposed 
project, the site is not within a formally protected public scenic vista and so this 
alternative would not affect a scenic vista.  

 
The Reduced Density Full-Project Site Alternative This alternative would have 
similar less-than-significant effects on biological resources as the proposed project, in 
summary:  (1) a less-than-significant modification of less than one acre of non-
sensitive habitat that is insufficient for supporting of two special status wildlife 
species (California red-legged frog and the Alameda whipsnake) who that have 
suitable habitat within their range of travel of the site; (2) potentially adverse effect 
on the small riparian habitat and wetlands that would be reduced to less than 
significant with the project's proposed Creek Protection Plan and compliance with 
Oakland's Creek Protection Ordinance; (3) potentially significant interference during 
construction with stray raptors that might nest and breed in the trees on-site or in trees 
adjacent to the site that would be reduced to less than significant with the 
incorporation of the standard conditions of approval improvement measures to 
avoid interference during breeding; and (4) potentially significant destruction of 
protected trees that would be reduced to less than significant with the project's 
compliance with Oakland's existing Tree Preservation and Removal Ordinance.  

 
It should be noted that the project's less-than-significant reduction in less than 
one acre of non-sensitive ruderal-annual grassland habitat would be about 40 
percent smaller under this alternative.  Also, this alternative would reduce the 
protected trees at risk under the proposed project from nine to two.  In both 
cases, Mitigation Measure Biology – 8 and standard conditions of approval 
would reduce impacts to less than significant.  The mitigation measure first 
requires protection during construction and, second, replacement at a ratio of 
1:1 with 24-inch box trees incorporated into the Landscape Plan when removal 
is unavoidable.  

 
This alternative would have the same set of less-than-significant geology and soils 
impacts as the proposed project due to its construction and use of the four new 
residences instead of seven under the proposed project, but would not have may 
not include the same extent of existing geologic hazard abatement and Wildland 
fire protection.  As the project site shrinks, so would the areas requiring 
abatement, potentially including some of the upslope flows from existing 
residences.  In addition, the reduction in the number of houses built from the 
project's seven to the alternative's four would shrink the total area that would 
be graded.  Thus, there would be a smaller area susceptible to erosion impacts 
from stormwater flows during construction.  Thus, the less-than-significant 
erosion construction impact of the proposed project (page 71, Impact Geology 
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and Soils Impact–2) would remain less than significant under the alternative and 
the minimal amount of possible erosion that might result under the less-than-
significant impact would be expected to be reduced further under the 
alternative.  

 
Construction and operation of the four houses under the Reduced Density Original 
Four-Lot Alternative instead of the project's seven houses would have similar or 
the same less-than-significant hydrology and water quality effects as the proposed 
project, some of which would be potentially significant and reduced to less-than-
significant through the proposed due to the stormwater management system that 
would be a part of the project and the alternative, as well as to included 
standard conditions of approval improvement measures and compliance with 
existing regulations and laws.  In summary those less-than-significant impacts are as 
follows:  (1) containment of construction-generated water to avoid groundwater and 
stormwater runoff water quality effects, (2) erosion effects, and (3) stormwater 
drainage impacts.  However, the alternative would create fewer impervious 
surfaces and encompass a smaller project site.  As a result, the raw stormwater 
flows that the alternative would generate for the post-construction stormwater 
management system would be reduced compared to the proposed project, and 
the system could be smaller in size.  Thus, the alternative would continue to have 
the project's less-than-significant impacts, but their magnitude would be 
somewhat smaller.   

 
This alternative would have the same or slightly less extensive potentially significant 
construction-related noise effects as the proposed project.  The noise associated with 
grading, earthwork, and construction under this alternative, A as under the 
proposed project, these effects would be reduced to less-than-significant under this 
alternative through improvement measures standard conditions of approval and 
compliance with existing regulations and laws.  However, the extent of the 
reduction in the duration of construction noise would be hard to quantify.  The 
total number of hours required for grading and road construction would be 
reduced and that would probably translate into a shorter grading and road 
construction phases.  In this case, the duration of noise from those noise sources 
would be shortened.  Whether the duration of noise from construction of the 
houses would be noticeably reduced would be hard to determine in advance.  
First, it would depend on the approach taken by the proposed project.  Since the 
approach would not be determined until later stages of project planning, and 
largely dependent on the market, the magnitude of the reduction in the duration 
of housing construction noise cannot be predicted now.  In addition, T this 
alternative would have a somewhat lower, less-than-significant increase in ambient 
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noise conditions associated with the use of four new houses in contrast to the seven 
houses under the proposed project, including associated vehicle trips.  

 
Impacts related to the number of units to be occupied, such as population, trip 
generation, etc., would be reduced by approximately forty percent from the less-than-
significant levels found for the proposed project. 

 
The Reduced Density Original Four-Lot Alternative would not meet the project 
sponsor's objectives for the project, including increasing housing, the size of the 
permanent wetland buffer, the extent of geologic hazard abatement, and wildland fire 
abatement. 

 
E.  ENVIRONMENTALLY SUPERIOR ALTERNATIVE 

The No Project Alternative would avoid all of the environmental effects of the 
proposed project, all of which would be are reduced to less than significant under the 
proposed project through compliance with existing laws and regulations, and through 
best management construction practices that are incorporated into the project 
proposal.  In the absence of the project, the site's existing conditions (unprotected 
wetlands, and uncontrolled stormwater drainage, landsliding, and expansive soils 
issues) would continue instead of being protected or redressed as they would under 
the proposed project.  Thus, this alternative avoids both the adverse changes of the 
proposed project that would be reduced to less-than-significant levels in the proposed 
project, as well as the beneficial effects.  This alternative would not meet the project 
sponsor's objectives nor the City's goals of increasing housing, including 
creek/wetland protection, geologic hazard abatement, fire hazard abatement or 
correction of existing uncontrolled stormwater runoff from upslope lots. 

 
The Reduced Density Alternatives would have the same or similar impacts in areas 
such as visual quality, biology, geology, hydrology, and noise, but would have 
approximately forty percent lower impacts in areas like population and trip 
generation that are proportionally related to the number of units built.   

 
As with the proposed project, these alternatives' potentially significant impacts would 
be reduced to less than significance through compliance with existing laws and 
regulations, and through the use of best management construction practices that 
would be incorporated into the project proposal.  Construction of four houses under 
either alternative – in contrast to the seven houses of the proposed project – would 
not meet the project sponsor's objectives, including possibly the extent of geologic 
hazard and wildland fire abatement and that of the City of Oakland in terms of 
increasing housing and creek and wetland protection.  In addition, the Reduced 
Density Original Four-Lot Alternative would not provide as substantial a permanent 
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wetland buffer as the Reduced Density Full-Project Site Alternative or the proposed 
project. 

 
CEQA will not allow the No Project Alternative to be designated the environmentally 
superior alternative, and s  The No Project Alternative is the environmentally 
superior alternative.  However, CEQA requires another alternative be 
designated the environmentally superior alternative.  Since CEQA requires the 
designation of such an alternative, the Reduced Density Full-Project Site Alternative 
becomes the environmentally superior alternative because it would have similar 
effects as the Reduced Density Original Four-Lot Alternative except it would be 
able to maintain the wider wetland protection zone buffer.  The "Original Four-
Lot" Alternative would need a shorter buffer distance due to the configuration 
of the original four lots which forces clustering closer to the wetland drainage 
area. 

 
Appendix E:  The copy of the expired Department of Fish and Game Streambed Alteration 
Agreement is replaced with the U.S. Army Corps of Engineers' verification of the wetland 
delineation made by Olberding Environmental. 
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4. Janice Holve, resident January 4, 2006 

5. Ralph Kanz January 19, 2006 
  January 9, 2006 

6. David Kessler, North Hills Phoenix Association (NHPA) January 19, 2006 

7. William R. Kirkpatrick, Manager of Water Distribution Planning, 
 East Bay Municipal Utility District January 11, 2006 

8. John B. Shordike, Attorney at Law, on behalf of  
 Claremont Residents for Environmental Enforcement at Kenilworth (C.R.E.E.K.)  

January 19, 2006 
August 29, 2005 

 

B.  PERSONS COMMENTING AT THE PUBLIC HEARING 

The following persons provided comment at the Oakland City Planning Commission Public 

Hearing on the Draft Focused EIR, held at City Hall on Wednesday, January 4, 2006. 

Doug Boxer, member, Planning Commission 

Emelyn Carothers, Attorney at Law, on behalf of Jon and Sheryl Clark 

Nicole Franklin, member, Planning Commission 
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Richard Grasetti 

Don Holve 

Sonji Honda, East Bay News Service 

Colland Jang, Chair, Planning Commission 

Ralph Kanz 

Suzie Lee, member, Planning Commission 

Michael Lighty, member, Planning Commission 

Mark Madras, representative of the C.R.E.E.K. and the North Hills Phoenix Association 

Mark McClure, member, Planning Commission 

David McDonald, project sponsor 

Anne Mudge, Vice Chair, Planning Commission 

 

A summary of the comments made at the public hearing is included in Chapter 5 of this Final 

EIR.  Responses are provided following the summaries of the comments. 
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IV.  RESPONSES TO WRITTEN COMMENTS 

 

This chapter includes a reproduction of, and responses to, each letter received during the 

public review period (December 5, 2005 through January 19, 2006).  Each letter is 

reproduced in its entirety, and is immediately followed by responses to the comments in it.  

Letters are arranged in alphabetical order by the name of the commenter, and from most 

recent to oldest in the case of multiple letters.  Each comment and response is labeled with a 

reference number in the margin. 

Where the same comment has been made more than once, a response may direct the reader to 

another numbered comment and response.  Where a response requires revisions to the Draft 

Focused EIR, these changes are shown in Chapter II of the Final EIR. 
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Letter #1 
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 Attachment to Letter #1 
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Emelyn J. Carothers 
Attorney at Law 
On behalf of John and Sheryl Clark 
January 19, 2006 
 

 
 

 

1-1 The letter and attachment summarize information regarding the existing potentially 
hazardous conditions on Kenilworth Road, the surrounding slope instability, and the risks 
they may pose for the Clark residence.  That information reflects and extends descriptive 
information found on page 66 of the Draft Focused EIR ("Draft EIR" or "DEIR" hereinafter), 
first full paragraph, and in the discussion of Impact Geology and Soils–1.d.  The proposed 
Kenilworth Road extension and the geotechnical stabilization described on pages 22-25 of 
the Draft EIR would correct those hazards. 
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Letter #2 
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Robert W. Floerke 
Regional Manager, Central Coast Region 
California Department of Fish and Game 
December 22, 2005 
 

 
 

 

2-1 Comment noted; no further response is required.  The comment identifies the need to pay a 
fee and states that it is not a comment on the proposed significance of any proposed project 
impacts or mitigation measures in the Draft EIR. 
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Letter #3 

From: Jim Heldman [jim@heldman.com] 
Sent: Tuesday, January 17, 2006 6:26 PM 
To: holve@comcast.net; 'McCullen, Leigh' 
Cc: 'Donald Holve'; 'Howard Cohen'; 'Tina Heldman'; 'John Shordike'; 'Frederick 
Geier'; 'Richard Grassetti'; 'Mark Medress' 
Subject: RE: Kenilworth/Planning Commission Meeting 

 
I would add my observation to Don's.......the hawks started circling our house as their 
trees were gone and at least one skunk invaded our home. This is all hard to believe 
given the recent feelings of so many about the value of the environment.   
  
Clear cutting in the Oakland Hills!  And, no one seems to care in the City. 
  
Jim 
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Jim Heldman 
January 17, 2006 
 
 
 

 
 

 

3-1 Please see Response to Comment #4-A.  In summary, eucalyptus trees on the project site 
were removed during the period between the end of July and the beginning of August.  
During this period the breeding of raptors or migratory birds would have been less likely, and 
therefore breeding activity would not have been adversely affected.  The removal of the large 
eucalyptus trees undoubtedly eliminated the potential tall roosting and resting structures for 
hawks and other raptors, but the impact to nesting and reproductive success is less than 
significant.  It is possible that commonly occurring wildlife, such as skunk, raccoon, deer, 
and gophers, could have been temporarily displaced by the noise and tree removal activities.  
It is expected that after site disturbance, these species would most likely relocate to other 
areas in the canyon and the impact is less than significant. 

 

 

 

LETTER 

#3 
RESPONSE 



 

 
 
Kenilworth Residential Project Final EIR Page 42 October 2006 
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Letter #4 

From: holve@comcast.net 
Sent: Wednesday, January 04, 2006 1:38 PM 
To: McCullen, Leigh 
Cc: Donald Holve; Howard Cohen; Tina Heldman; John Shordike; Frederick Geier; 
Richard Grassetti; Jim Heldman; Mark Medress 
Subject: Re: Kenilworth/Planning Commission Meeting 
 

Dear Leigh, 

Attached is my response letter regarding the Draft Focused Environmental Impact Report: 

Kenilworth Project  File # ER040006. 

The most important points are most clearly addressed in the letter from our neighborhood 

group and from Mr. Grassetti.  However, I wanted to add a detail of my personal 

experience during the construction of the partial road. The report indicates that the impact 

was minor and that impact during the road completion would be similiar and minor. As a 

community volunteer, homemaker who is at home almost all day, the impact was 

significant.  I offer my own personal experience regarding noise, vibration, and dust as 

counterpoint to the assertion that the impacts of an extended construction period 

are minor.  

Although it is not part of my letter, but since I am here during the day to bear witness, I 

think it significant to note that the hawks (and periodic eagle) that lived in this canyon 

disappeared after several days of circling the area in great distress following the 

broadscale tree cutting that occurred within a week following the City Counsel's decision 

that a focused EIR report should be completed for the canyon.   Several dens of skunks, 

many additional raccoons, deer and gophers invaded our property and neighboring 

properties creating hazard for existing domestic pets and people.  

Thank you for transmitting my letter to the Planning Commission and making it a part of 

the record for this project review.  
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Janice Holve 
January 4, 2006 
 
 
 

 
 

 

4-A As a general rule, raptor nesting in the Bay Area usually occurs as early as the end of January 
into February, with nest building as early as late February, but as late as April.  The 
incubation of eggs ranges from about early April through about mid-May.  Hatching begins 
in early May, although it can occur as late as mid-June.  Young will fledge from the nest 
from early June through a late as mid-July.  Parental feeding within the natal territory 
continues as late as the end of July. 

The eucalyptus trees on the project site were removed during the period between the end of 
July and the beginning of August.  Tree removal occurred close to the beginning of August 
and, as such, the removal of eucalyptus trees was conducted during a period when breeding 
of raptors or migratory birds would have been less likely and therefore; breeding activity 
would not have been adversely affected.  The removal of the large eucalyptus trees 
undoubtedly eliminated the tall potential roosting and resting structures for hawks and other 
raptors but the impact no nesting and reproductive success is less than significant. 

It is possible that commonly occurring wildlife, such as skunk, raccoon, deer, and gophers 
could have been temporarily displaced by the noise and tree removal activities.  Such animal 
species are routinely observed in urban and urbanizing environments and appear to be 
accustomed to nearby human activity and altered land uses.  It is expected that after site 
disturbance, these species would most likely relocate to other areas in the canyon and the 
impact is less than significant. 

 

4-1 Please see Response to Comment #5-3 as well as #5-6 and #5-31. 

 

4-2 Please see Responses to Comments #8-40 (on the neighbor's experience), #8-42 (on 
construction schedule), #8-44 (on the noise analysis), #8-45 (on noise impacts), #8-50 (on 
construction noise mitigation measures), and #8-52 (on other mitigation measures).  The 
Draft EIR indicated that the temporary construction noise impacts would be annoying and 
potentially significant.  It included a set of standard conditions of approval (11-1 through 11-
4) to reduce impacts to a less-than-significant level.  The expected construction schedule for 
the Kenilworth Road extension is six months as noted in Response to Comment #8-42. 
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4-3 It is not clear if the proposed project would exacerbate the condition identified by the 
commenter regarding black flies.  Even if the project would exacerbate the condition, it 
would be a less-than-significant biological resource impact because it would not adversely 
affect sensitive or protected species.  Black flies are a normal component of the insect fauna 
throughout the area.  The flies are not special-status species, nor are they significant or 
protected biological resources.  Like mosquitoes (also a natural component of the insect 
community) and based on human perception, black flies may be considered nuisance 
organisms, although perhaps having some ecological value.  Flies are important in the 
breakdown of organic matter and are important in the greater ecological function of nutrient 
cycling. 

 

4-4 Regarding dBA levels, please see Response to Comment #8-44 (on noise analysis) and 
Response to Comment #8-45 (on noise impacts).  Regarding the noise characteristics of the 
project site, the noise analysis in the Draft EIR addressed noise potential specifically for the 
site and its locational characteristics.  The safety back-up beepers are required by OSHA.  
Please see Response to Comment #8-50(B) regarding back-up beepers and alternatives. 

 

4-5 The Draft EIR, as required by CEQA, provides an analysis of the impacts of the proposed 
project.  Please see Responses to Comments #8-36 and #8-43 regarding the vibration analysis 
in the Draft EIR and the proposed project's less-than-significant vibration impact.  The 
potential damage to adjacent structures from a proposed project is addressed through existing 
laws and regulations that are assessed for an individual project during review and approval of 
a building permit application. 

 

4-6 Access to private property is not a potentially significant environmental impact under CEQA 
and is governed by established private property case law. 

 

4-7 Please see Response to Comment #8-4.  Detailed engineering proposals for storm water 
management systems, grading, and slope stabilization have not been developed.  Per standard 
policy and practice, they will be subject to review by the appropriate City departments prior 
to the issuance of construction-related permits.  The project may be included in the City 
Geologic Hazards Abatement District, which will be considered as a condition of project 
approval during the project review process. 
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Ralph Kanz 
January 19, 2006 and January 9, 2006 
 
 
 

 
 

 

5-1 The earlier proposal was for a four-unit project on the original four lots (about 1.5 acres) 
compared to the seven unit, seven lot, 2.9-acre site of the proposed project.  The earlier 
proposal is similar to Alternative D: Reduced Density – Original Four-Lot Alternative (see 
pages 104-106 of the Draft EIR for an assessment of the differences between these two 
project concepts, as well as Response to Comment #8-14).  The change in the project 
proposal does not affect the Draft EIR analysis because it analyzes the environmental effects 
of the current project proposal, not the earlier proposal.  Changes in project proposals often 
occur during project development, review, and permitting as more information about the site 
becomes available.  Please see also Responses to Comments #5-26 and #5-30, below. 

 

5-2 The proposed project's storm water management system would reduce existing, ongoing 
erosion impacts and their associated effects on existing slope instability as well as capture 
and dissipate flows from the proposed project.  The proposed project's wildfire protection 
improvements (fire hydrant, improved road and turnaround for fire prevention vehicles, 
greater emergency water access) would reduce wildfire risks to existing residents as well as 
to those of the proposed project.  The Draft EIR does designate the Reduced Density Full 
Project Site Alternative as the Environmentally Superior Alternative on pages 106 and 107 
after indicating that CEQA requires designating another alternative as such if the No Project 
Alternative would be the environmentally superior alternative. 

 

5-3 Please see the Draft EIR, the last paragraph on page 48 and the first two paragraphs of page 
49, for a discussion of the wetlands delineation, the expired streambed alteration agreement, 
and the need for a revised agreement.  The U.S. Army Corps of Engineers' verification of the 
Olberding delineation (Olberding 2003a) is added to Appendix E of the EIR.  The absence of 
protection for other wetlands in the project proposal subsection entitled "Wetland 
Enhancement and Preservation," on pages 25-26 of the Draft EIR reflects the absence of such 
features being identified in the existing studies.  Those studies are referenced in section B. 
Biological Resources and wetlands identification is discussed on pages 48 and 49 of the Draft 
EIR in the subsection entitled "Wetlands and Other Waters of the U.S."  Please see also 
Responses to Comments #5-31, #5-34, #5-6, #8-9 and #8-16.  In addition, on August 9, 2006, 
Robert Coats, Ph.D., of Hydrokois Ltd., conducted a survey to identify the potential for 
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additional jurisdictional creeks or wetlands.1  Based on the survey, Dr. Coats concluded that 
the project site contained no wetlands or creeks, apart from the previously identified and 
protected feature on Parcel 2. 

The Draft EIR is revised accordingly:  Appendix E with the copy of the expired 
Department of Fish and Game Streambed Alteration Agreement is replaced with the 
U.S. Army Corps of Engineers' verification of the wetland delineation made by 
Olberding Environmental.  

 
The creek permit is not a mitigation measure.  The Draft EIR's mitigation measures are 
proposals in the project's Creek Protection Plan to avoid significant impacts to the creek.  The 
deed restriction mentioned on page 27 is included in the required "Mitigation Measure 
Biology–3(i)" (page 54 of the Draft EIR.  Please see also Response to Comment #8-25. 

 

5-4 The objectives listed on page 29 of the Draft EIR are the project sponsor's objectives.  
Wetlands delineation studies did not identify other areas as wetlands.  Therefore, those areas 
are not included in the project sponsor's objectives.  Identifying and protecting such areas is 
not required for reducing a significant impact.  Part of the proposed project proposal is a 
storm water management system to control and limit those downstream storm water runoff 
impacts.  Please see also Response to Comment #8-38.  Please see Response to Comment #5-
38 regarding potential creeks and wetlands on adjacent lots. 

 

5-5 TOVA Applied Science & Technology reviewed the LSA and Olberding studies previously 
prepared for the project.  They conducted a review of the Results of Preliminary Biological 
Survey, Kenilworth Road Property; Oakland, CA (prepared by LSA Associates, Inc, 2001, as 
augmented by Olberding in 2002 and 2003).  Olberding conducted surveys in February 26 
and May 12, 2003 during the blooming periods of the target special status plant species 
known to occur in the general vicinity of the project area.  The dates of the surveys were 
appropriate to ensure that positive identification of special status plants could be made based 
on defining flower structure and morphology.  The entire property was surveyed using 
standard plant sampling methodology involving walking along uniformly spaced transects.  
Such methodology is also appropriate to ensure adequate survey coverage of the entire 2.9-
acre project site, as noted in a letter dated June 28, 2005, by Jeff Olberding, Principal, 
Olberding Environmental, Inc., to Leigh McCullen, City of Oakland.   

On the following page is a matrix indicating what biological studies were conducted on 
which portions of the project site: 

 
 
 

                                                   
1  Robert Coates, Ph.D., Hydroikos Ltd., Supplemental survey of additional jurisdictional creeks or 
wetlands, September 1, 2006.  This letter report is included in this document as Appendix A, and includes a 
map of the survey area. 
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Biological Surveys of Kenilworth Project Site 
 

Study and Consultant 
 

Area of Site 
 

Species 
Time Frame 

of Visit 
Hydroikos Ltd. 
 "Supplemental survey of additional 

jurisdictional creeks or wetlands" 
(2006) 

Entire 2.9-acre project 
site and all potential 
creek and wetland areas, 
including adjacent areas. 

Creek and wetland survey 
and delineation 

August 9, 2006 

LSA Associates, Inc. 
 “Results of Preliminary Biological 

Survey, Kenilworth Road 
Property” (2001) 

An approximately 1.4- to 
1.5-acre portion of the 
project site. 
 

Aquatic habitat assessment 
, habitat assessment of 
special-status plants and 
animals 

November 
2001 

Olberding Environmental, Inc. 
 “City of Oakland Stream Setback 

Ordinance Analysis for the 
Kenilworth Property” (2002) 

An approximately 1.4- to 
1.5-acre portion of the 
project site 

Creek and wetland surveys 
and delineation, and 
special-status plant survey 

November 19 
and December 

12, 2002  

Olberding Environmental, Inc. 
 “Location of Areas Potentially 

Subject to U.S. Army Corps of 
Engineers Jurisdiction: 
Wetland/U.S. Waters Delineation 
for the Kenilworth Property” 
(2003) 

 “Special Status Plant Species 
Survey No.2” (2003) 

Entire 2.9-acre project 
site and all potential 
creek and wetland areas. 

Creek and wetland surveys 
and delineation, and 
special-status plant survey 

January 10, 
February 26 
and May 12, 

2003 

TOVA Applied Science & Technology 
 “Kenilworth Project Raptor Nest 

Evaluation” (2005) 
 “Tree Survey” (2005) 
 “Supplemental Biological 

Assessment” (2005) 

Entire 2.9-acre project 
site and areas adjacent to 
the site 
 

Survey of raptors and 
migratory bird nesting, 
trees, and confirmation 
survey of special-status 
plants and animals 

August 9 and 
September 8, 

2005 

 

5-6 The wetland delineation is valid.  All possible wetland areas on the project site were 
evaluated and only one area could be verified under the Army Corps of Engineers wetland 
delineation protocols (see Response to Comment #5-3).  In a letter dated June 28, 2005, Jeff 
Olberding, Principal of Olberding Environmental, Inc., writes to Leigh McCullen, City of 
Oakland, the following summary assessment. 
 

"The Army Corps of Engineers (Corps) and California Department of Fish and Game 
(DFG) were also consulted in 2003 of the 1.4 acre portion of the property that contains 
the creeks and wetland features.  The Corps verified a small wetland and rated swale, and 
DFG issued lake and streambed alteration agreement (No. 1600-2003-5143-3) that 
authorized the proposed removal and pruning of riparian vegetation.  There are no 
proposed impacts to the wetland or Creek features proposed or authorized.  In its 
authorization of this vegetation removal and pruning activity, DFG did not express any 
concerns with any rare, threatened or endangered species, nor require any future 
mitigations or conditions related to species.  To clarify also, the remaining 3 lots that 
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were subsequently added to the project do not contain any wetland or Creek features that 
are subject to the DFG or court jurisdiction.   
 
"Based on the LSA study our fall and spring plant surveys and numerous site visits, it is 
my opinion that the site provides no existing habitat for any endangered, threatened or 
rare plant or animal species." 

 

In addition, as indicated in Response to Comment #5-3, Hydrokois Ltd. concluded that the 
project site contained no wetlands or creeks, apart from the previously identified and 
protected feature on Parcel 2 (please see Response to Comment #5-38). 

 

5-7 The post-1991 Oakland-Berkeley Hills Burn Area, an area that includes the project site, is 
well documented by Libby and Rodriques, 1992, in the journal Fremontia.  The information 
source is cited in the Draft EIR.  Some of the species used in the initial revegetation effort 
remain as part of the plant composition in the vegetation cover on the project site. 

 

5-8 The EIR statement remains correct.  It acknowledges that the trees were removed.  That 
functionally the trees were cut down and only some of the downed debris remains. 

 

5-9 Please see Response to Comment #5-6 

 

5-10 Eucalyptus trees are introduced, invasive, non-native species.  Tree canopy structure in 
eucalyptus grooves is typically limited to one species.  There are usually very few native 
overstory species present within eucalyptus planted areas.2  The allelopathic nature of 
eucalyptus leaves and litter deposition often prevents the establishment of any significant 
shrubby understudy.3 

Research studies indicate that significantly fewer birds and aerial insects occur in eucalyptus 
areas than in areas lacking eucalyptus.4  This is attributed to the alteration of soil chemical 
properties caused by eucalyptus (i.e., toxins leached from leaves, etc.).  Although the 

                                                   
2  Fenwick, R. 1980.  Proposed fire management plan for the Lake Chabot Eucalyptus Plantation, East 
Bay Regional Parks District, Oakland, CA. 
3  McArthur, A.G. 1962. Control burning of eucalyptus forests.  8th Commonwealth Forestry Conf. 
(Canberra, Australia). Forestry and Timber Bureau Leaflet No. 80. and Smith, C.F. 1976.  A flora of the Santa 
Barbara region, California. Santa Barbara Museum of Natural History, Santa Barbara, CA. 
4  Echizen, M, S. Infalt, and T. Walker. 2004.  Evaluation of the effects of Eucalyptus on the 
Presence/Absence of Birds and insects at Jepson Prairie, Solano County, CA.  UC Davis Unpublished report, 
Spring 2004. 
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eucalyptus has become "naturalized" throughout the Bay Area, it still represents a disturbed, 
nonnative habitat condition that reduces species diversity. 

 

5-11 The text on DEIR page 65 refers to subsurface rocks and not to surface soils that would 
influence plant species composition, particularly of serpentine-endemic plant species.  The 
soils on the project site are classified as the Maymen-Los Gatos Complex, which are shallow 
soils formed in material that weathered from sedimentary rock. 

 

5-12 The DEIR clearly states that the TOVA plant surveys were conducted on the areas adjacent 
to, but west and south of the project site.  These surveys were not intended to replace the 
already completed project-site surveys conducted by LSA and Olberding during the 
appropriate times of the year and using the appropriate, standard field survey techniques 
routinely used by botanists to conduct special status plant species surveys. 

 

5-13 The DEIR discusses the nature of the fragmented habitat for the whipsnake, the fact that the 
project site is not in or near designated "Critical Habitat," and that the USFWS recognized 
that much of the historical habit for the whipsnake was destroyed in the catastrophic Oakland 
Hills firestorm of 1991.5  The biological assessment prepared by LSA indicated that the 
northern coastal scrub on the project site provides marginal whipsnake habitat due to the 
density of the crown cover and the lack of rock outcrops.  The biological report further states 
that the Alameda whipsnake was historically present in the project area but changes in the 
vegetative cover and land use essentially preclude their presence.  However, the snake is 
known to have occurred or may currently occur in areas north of the project site (Claremont 
Canyon and Hamilton Gulch in the Berkeley-Oakland Hills).  As a result, the DEIR provides 
a mitigation measure to avoid injury to whipsnakes, if such were to inadvertently move onto 
the project site from these off-site areas.  The mitigation measure prescribes a pre-
construction survey to verify that no snakes are actually on the project site and to construct a 
temporary protective fence to exclude whipsnake migration on to the site. 

 

5-14 The habitat of the Alameda whipsnake is dominated by shrubs, but could include adjacent 
grassland, oak-grassland and, occasionally, oak-bay woodland.  The species is not associated 
with eucalyptus forest communities.  It is unlikely that the cutting of the eucalyptus trees on 
the project site would have adversely impacted Alameda whipsnake habitat or individuals.  
Research on the Alameda whipsnake conducted by Karen Swain was reviewed and 
considered regarding possible habitat on the project site. 

 

                                                   
5  U.S. Fish and Wildlife Service (USFWS).  2002.  Draft Recovery Plan for Chaparral and Scrub 
Community Species East of San Francisco Bay, California.  Region 1, Portland, OR. 
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5-15 The list of migratory species is only representative of the birds that may be associated with 
riparian communities.  Mitigation Measure Biology–2, describes a protective action that calls 
for a pre-constructive survey and impact avoidance to minimize, reduce, or eliminate the 
impact to nesting migratory birds.  The California thrasher is a common, non migrating 
resident of California and its breeding range is only in California; from the western slopes of 
the Sierra Nevada and high mountains of Southern California to the Pacific, and from the 
head of the Sacramento Valley to Baja. 

 

5-16 Please see Response to Comment #5-6. 

 

5-17 The cutting of non-native eucalyptus trees, a species that is not a native riparian-associated 
tree, was conducted during the dry season and would not have resulted in the discharge of 
sediments or other impacts to water quality.  The hydrologic and biological functions and 
values of the waterway would not have been adversely affected by the removal of the 
introduced, invasive, non-native eucalyptus trees.  The Oakland Creek Protection Ordinance 
protects the water quality, hydrology, and biological functions of creeks. 

 

5-18 Field surveys were conducted of the entire project site during the proper season and using 
standard field assessment methodology to identify the potential presence of special-status 
plant species, migratory bird nesting, and the presence of special-status wildlife habitat.  The 
DEIR provides mitigation measures, however, to avoid adverse impacts to migratory birds 
and Alameda whipsnake if such species were to move onto the project site before actual 
grading and site construction were to occur. 

 

5-19 The project's Creek Protection Plan responds to the specific requirements of the City's Creek 
Protection Ordinance and provides for the protection of defined creeks on the property.  The 
buffer zone width needed to protect a stream or wetland is often a somewhat subjective 
determination, and would depend on specific ecological functions or values that need 
protection.  In the case of the project, the primary function will be to provide a "factor of 
safety" to keep equipment, sediment, and construction debris out of the wetland/riparian 
zone.  The project would construct a "stabilization buffer zone" of approximately four feet to 
stabilize the site to the edge of the creek.  A more permanent "no build zone" would 
subsequently be constructed at 20 to 25 feet.  The 21 practices discussed on page 55 of the 
DEIR are standard Best Management Practices (BMPs) that are routinely implemented to 
protect the functions and values of creeks, waterways, and wetlands.  See also Response to 
Comment #5-26, last paragraph. 

 

5-20 As the comment indicates, the conditions of approval do indeed state that the grading would 
not occur during the rainy season, in accordance with the conditions of the 1603 Lake and 
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Streambed Alteration Agreement and the Creek Protection Ordinance for work within the 
streambed/riparian corridor.  The project had been proposing dry-weather grading only, with 
an emergency contingency for wet-weather grading only if a permit could be obtained where 
conditions of approval would ensure a less-than-significant erosion impact.  However, due to 
public concerns over wet-weather grading, the project sponsor has directed the City to strike 
the emergency contingency provision for wet-weather grading from the project proposal.  As 
revised in this Final EIR, wet-weather grading would not be permitted at all under the 
proposed project, and the wet-weather Mitigation Measure Geology and Soils–2 is no longer 
needed.  Thus, wet weather grading conditions have been eliminated. 

The EIR is revised as follows: 

Page 3, last paragraph, third sentence, is modified as follows:  "Grading that is 
proposed on-site would be limited to the dry season between April 15 and October 
15, except if specifically approved by the Director of CEDA, approved by the Project 
Geologist, and subject to all wet weather stormwater management best management 
practices to minimize erosion." 

Page 27, first paragraph of Section C.  CONSTRUCTION, third sentence, is modified 
as follows:  "Grading that is proposed on-site would be limited to the dry season 
between April 15 and October 15, except if specifically approved by the Director of 
CEDA, approved by the Project Geologist, and subject to all wet weather stormwater 
management best management practices to minimize erosion." 

Page 71, first bullet, Impact Geology and Soils–2, Standard Condition of Approval 
6.b, is modified as follows: "No grading during the rainy season unless approved by 
the director of CEDA and subject to appropriate best management practices to 
minimize erosion (a wet weather grading permit may be issued as discussed below." 

Page 71, Mitigation Measure Geology and Soils–2, delete entire mitigation measure. 

Page 81, Impact Hydrology and Water Quality–3, third sentence after "Conditions of 
Approval" quotation is modified as follows:  "Ground-disturbing construction 
activities would not occur during the rainy season unless a wet weather grading 
permit were issued." 

 

5-21 The setback distance from the drainage course for stockpiled soils would depend on micro-
topography and will be determined during construction, subject to review and approval by the 
City.  The determining distance would be identified based on the likelihood that material 
could enter a creek from upslope or adjacent areas.  Soil coverings, binders, silt fences, straw 
bales, and other standard BMPs would protect drainage way water quality. 

 

5-22 The DEIR indicates that protective seeding would incorporate an erosion control mix.  The 
DEIR also addresses the significant impact of introducing invasive, non-native plants into 
native riparian habitat.  As such, a suitable erosion control seed mix that emphasizes a 
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composition of native plants is desirable.  The Bay Area Seed Mix is typically used in creek 
restoration and protection projects.  The composition of the seed mix maximizes the use of 
native plant seeds and effective non-fertile erosion control plants (see table below). 

 
NATIVE BAY AREA HABITAT SEED MIX 

Lbs./Acre 
of Pure 

Live Seed Scientific Name/Common Name 
Min. 

Germination 
7.5 Bromus carinatus/ California brome 45% 
6.0 Elymus glaucus/ Blue wildrye 45% 
6.0 Hordeum brachyantherum ssp. 

californicum/California barley 
45% 

3.75 Festuca idahoensis/Idaho fescue 40% 
3.75 Nassella pulchra/Purple needlegrass 40% 
3.0 Poa secunda/Pine bluegrass 40% 
1.5 Eschscholzia californica/California poppy 45% 
1.5 Lasthenia glabrata ssp. glabrata/Goldfields 40% 
3.0 Lupinus nanus/Sky lupine 40% 
1.5 Clarkia bottae/Showy clarkia 40% 
1.0 Castelleja exerta/Purple owls clover 20% 

10.0 ReGreen – sterile wheat nurse crop* 45% 
* Cover crop to help protect the site from soil erosion as well as provide safe sites for seedling 
germination until the native plants that were seeded are able to establish.  Cover crops usually some type 
of sterile annual weed-free grain that will grow rapidly, establish for the first year, and then fade out as 
the natives become established.  ReGreen is sterile wheat that would not compete with seeded natives. 

 
 

5-23 It is appropriate to include the tree Mayten (Maytenus boaria) on the list of prohibited plant 
species.  The DEIR discusses the need to contact the California Exotic Pest Plant Council 
(CalEPPC) to identify other potential invasive plants prior to completing landscaping plans 
for the proposed residential units. 

 

5-24 Sensitive natural community types on the site consist of coastal-scrub and segments of the 
riparian corridors dominated by willow riparian scrub vegetation willow.  Areas dominated 
by willows are generally regulated by the California Department of Fish and Game (CDFG), 
but technically are not considered to have a high inventory priority by the California Natural 
Diversity Data Base (CNDDB).  The stands of native creeping wildrye, while noteworthy, 
lack the species diversity and sufficient size to be characterized as a sensitive natural 
community type, with non-native grasses and forbs forming the dominant grassland cover on 
most of the site. 
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5-25 The DEIR does not suggest that acquiring the Creek Permit is mitigation to protect the creek 
from short-term, temporary adverse effects on water quality, nor does the DEIR put off till a 
later time an analysis of the project's creek impacts.  The project has developed a Creek 
Protection Plan and the DEIR incorporates a specific mitigation measure to reduce the impact 
on creeks (Mitigation Measure Biology–3(i): Implementation of Best Management Practices 
and the Approval Conditions of the Creek Protection Plan) and a Deed Restriction.   

 

5-26 The Draft EIR evaluated the potential impacts for the entire site of the proposed project and 
used or developed the pertinent information as needed.  As stated on page 65, third 
paragraph, first sentence:  "Much of the information in the following description of setting 
was developed as part of geotechnical investigations prepared specifically for the proposed 
project site.  The findings of the investigations are presented in reports and updates to those 
reports . . . ."  Some of the studies for the smaller site of the earlier project proposal are used 
for this EIR and the larger project site when the information is pertinent.  If more information 
and analysis was required for the larger site, then that information was obtained from new or 
updated studies as stated on page 65.  Please see also Response to Comment #5-30, below. 

 

5-27 The context for the discussion is the project proposal.  In that context, naturally occurring 
landslides from existing unstable slopes represent a potential natural hazard as noted in the 
CEQA Initial Study Checklist for this topic (see Appendix A, Item 6.a.iv).  This hazard 
would need to be addressed for the proposed project, which it is in the in the Draft EIR.  
Please see also Response to Comment #8-25. 

 

5-28 As discussed further in Response to Comment #5-20, the project sponsor has agreed not to 
grade during wet weather under any circumstances, and all references to wet weather grading 
in the Draft EIR have been removed. 

 

5-29 The topic of slope instability referenced in the comment occurs in the first sentence of page 
73 in the Draft EIR.  Slope instability is a naturally occurring condition as is slope stability.  
As identified in the Draft EIR's Appendix A, CEQA Initial Study Checklist Item 6.a.iv, 
landslides are a natural hazard that could expose people or new structures of a proposed 
project to potentially substantial adverse effects, including the risk of loss, injury or death.  
The No Project Alternative does not require stabilization because the alternative does not 
propose a new action that would, in combination with existing slope instability, create a 
human safety hazard.  The Draft EIR states this point in the second sentence of the first 
paragraph on page 102. 
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5-30 As noted in Response to Comment #5-26, above, the Draft EIR evaluated potential impacts 
for the entire 2.9-acre site of the proposed project.  It used and developed pertinent 
information as needed.  Some of the studies for the smaller site of the earlier project proposal 
were relevant for the environmental analysis of the proposed project site.  The studies used 
for the Hydrology and Water Quality section are listed on pages 75-76 of the Draft EIR.  
They are available for public review as stated in the second paragraph on page 75. 

 

5-31 The cited statement in the Draft EIR summarizes some of the analytic studies that are listed 
on pages 75 and 76.  All swales were evaluated to determine the extent of the wetlands on the 
site, and to identify which ones qualified for protection under Oakland's Creek Protection 
Ordinance.  The statement indicates that of the multiple analyses of the swales, experts 
disagreed over whether some of the swales met the definition of a creek in Oakland's Creek 
Protection Ordinance.  The Draft EIR states that "In order to be sufficiently protective of this 
drainage course, it is conservatively treated as a creek subject to the City's Creek Protection 
Ordinance."  Additional discussion of the wetland delineation can be found on pages 48 and 
49 of the Draft EIR in the subsection on "Wetlands and Other Waters of the U.S."  Please see 
also Response to Comment #5-6. 

 

5-32 Please see Response to Comment #5-24.  Native perennial grasses lack the species diversity 
and sufficient size to be characterized as a sensitive natural community type. 

 

5-33 Section IV.G, Cumulative Development, of the Draft EIR assesses the proposed project's 
cumulative impacts.  Please see Response to Comment #9-19(14).  Also, there is a discussion 
of cumulative aesthetic impacts on pages 22-23 of the Draft EIR.  As stated in Response to 
Comment #5-39(30), Section G. of the Draft EIR (Cumulative Impacts, page 97) discusses 
the cumulative impact potential to Vicente Creek.  Because the proposed project would 
reduce surface water stormwater flows from both existing development and the proposed 
project with its storm water management system, the proposed project would have a net 
positive or at least a less-than-significant impact, and therefore, would not contribute 
substantially to a cumulative impact. 

 

5-34 The hydrologic and biological studies, including a wetlands delineation conducted according 
to U.S. Army Corps of Engineers' protocols as referenced in Response to Comment #5-31, 
have developed evidence sufficiently supporting the identification of only one wetland on site 
(see also Responses to Comment #5-3 and 5-6).  The No Project Alternative (Draft EIR, 
pages 101-102) description states that the proposed project's fire prevention components 
would not be developed.  That is a true statement for the "No" Project Alternative.  As the 
commenter notes, current fire prevention resources are required of existing residents.  Please 
see also the discussion above under Response to Comment #5-2 regarding the 
Environmentally Superior Alternative. 
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5-35 The Draft EIR discusses the environmental effects of the No Project Alternative in the last 
paragraph of page 106, which continues at the top of page 107.  The Draft EIR then goes on 
to designate the Reduced Density Full-Project Site Alternative as the environmentally 
superior alternative on page 107 to comply with CEQA's requirements of identifying an 
alternative besides the No Project Alternative as the environmentally superior alternative.  
Please see also Response to Comment #5-2 regarding the Environmentally Superior 
Alternative. 

 

5-36 The Draft EIR identifies a range of standard conditions of approval where compliance is 
required independently from CEQA as well as mitigation measures that CEQA requires.  
Both standard conditions of approval and mitigation measures would be enforced as legal 
conditions of project approval.  The project sponsor has also agreed to treat the standard 
conditions of approval as mitigation measures.  Please see also Responses to Comments #8-
10, #8-9(12), and #8-48(41). 

 

5-37 The public records were and are open for inspection during normal business hours.  Absent 
an appointment, a customer may need to wait for the case planner to retrieve the files. 

 

5-38 Regarding wetlands and bioswales, please see Response to Comments #5-6 and 5-31.  As 
indicated on page 49 of the DEIR, there is a ravine and a small creek to the southwest of the 
project site.  The project construction would include standard BMPs such as straw bales 
and/or a silt fence to avoid any runoff from the project site.  The City of Oakland has issued a 
creek protection permit.  The Final EIR has been revised to include the requirements of this 
creek protection permit as Standard Condition of Approval – Biology 3(ii), below.  Please 
also note additional changes to the DEIR on pages 49, 59, 63, and 77, as revised in Section II 
of this document. 

The Final EIR, page 56, is revised to include the following: 

"The following condition of approval will be applied to the project and, therefore, 
analyzed as part of the project: 

Condition of Approval – Biology 3(ii):  Implementation of Best 
Management Practices (BMPs) and Approval Conditions of the Creek 
Protection Plan for the Off-Site Creek.   

In particular, the following three specific measures are noted: 

• Grading and other work (including the lower keyways) shall be located 
37 feet from the top of bank. 

• Chain link fence shall be installed 35 feet from top of bank  
• Silt fence shall be installed 33 feet from top of bank.   
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In addition, the following specific practices for protecting the off-site creek 
during construction would avoid direct impacts and reduce indirect impacts to 
less than significance.   

a) A creek protection site plan that includes on the site plan location and type 
of BMPs and location of staging areas. 

b) Implementation of a City-approved vegetation plan and maintenance plan 
for post-grading erosion control, as noted in the October 11 letter from 
Cundey Geotechnical consultants.  

c) The following BMPs shall be implemented: 

• No equipment and no foot traffic will be allowed within the fenced 
setback area. 

• Landslide repair or work that involves soil disturbance will not take place 
during the rainy season.  Such activities will be limited to the period of 
April 15 to October 15. 

• During construction, no runoff water from the project will be discharged 
directly into the drainage. 

• During construction, storm inlets will be protected by silt barriers such as 
hay bales or straw wattles.  Collected silt will be removed on an as-
needed basis and disposed of in accordance with applicable regulations.  

• Stockpiled soils will be placed away from the drainage course, and no dirt 
will be placed upslope from the drainage course.  Runoff from areas of 
stockpiled soils will be controlled by covering or spraying with a soil 
binder and placing straw wattles around its perimeter.  

• Disturbed areas will be protected from erosion prior to October 1 by 
seeding the slopes with an erosion control mix, covering the seeded area 
with erosion control fabric, and placing straw wattles around its 
perimeter. 

• No construction debris, litter, or human waste material will be deposited 
into the buffer zone.  If construction debris falls within the buffer zone it 
will be removed by hand on a daily basis. 

• During construction, staging and storage areas for equipment, fuels, 
lubricants, solvents, and other chemicals will be located so that accidental 
spills do not directly run off into the wetland or drainage course setbacks. 

• The contractor and foremen for major subcontractors will receive 
materials explaining the sensitivity of the drainage course area, the 
prohibitions contained in the Creek Protection Plan, and the possible 
consequences for violating the Plan.  Sufficient copies will be given to 
these individuals so that they can be distributed to their work crews. 

• The project will incorporate the following maintenance and monitoring 
procedures during the construction phase: 
– Inspect and repair inlet and outlet stormwater structures. 
– Stabilize and/or repair eroded areas or failures of embankments and 

slopes. 
– Monitor buffer fencing in place during construction. 
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– Construct additional surface ditches, sediment traps as needed, and 
backfill of eroded gullies." 

–  

 

5-39 The 1603 Lake and Streambed Alteration Agreement authorizes the removal of vegetation, 
the pruning of understory riparian vegetation, and minimizing the removal of riparian trees.  
The Agreement provides a condition that for each native tree that is removed or disturbed, 
native replacement trees are to be planted on the project site at a minimum 3:1 ratio (trees 
replaced: trees lost).  For each non-native tree (e.g., eucalyptus trees) that is removed or 
disturbed, trees shall be replaced with native trees on-site at a minimum 1:1 ratio.  The 
removal of trees with proper compensatory plantings of native trees would not violate the 
conditions of the Streambed Alteration Agreement.  The alleged violation of the Section 1603 
agreement is not a CEQA issue.  Likewise, the alleged past violation of the Creek Protection 
Ordinance is also not a CEQA issue.  Please also see also Response to Comment #9-31 and 
for further discussion of the Section 1603 agreement. 

 

5-40 Please see Responses to Comments #5-37 and #5-6.  The studies indicate only one wetland 
and it is the subject of the proposed "Wetland Enhancement and Preservation" component of 
the project described on pages 25–27 of the Draft EIR, and is in compliance with the City's 
Creek Protection Ordinance. 
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David Kessler 
North Hills Phoenix Association (NHPA) 
January 19, 2006 
 
 

 
 

 

6-1 Please see Responses to Comments #8-1, #8-9, #8-12, #8-19, #8-21, #8-23, #8-32, #8-37, 
#8-39, #8-46, #8-48, and #8-53 that address the comments made in the January 19, 2006 
C.R.E.E.K. letter.  The proposed project fully complies with CEQA.  Please see Response to 
Comment #8-1(1) regarding peer review, City review and authorship as the Lead Agency, 
and Responses to Comments #8-9 and #8-10 regarding mitigation and standard conditions of 
approval permitted and used in the CEQA process and for the proposed project. 
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William R. Kirkpatrick 
Manager of Water Distribution Planning 
East Bay Municipal Utility District 
January 11, 2006 
 

 
 

 

7-1 The comment is noted regarding the water service information and summary of the standard 
development procedures and responsibilities for scheduling and paying for on- and off-site 
infrastructure improvements.  The project sponsor will contact EBMUD's New Business 
Office to coordinate requirements for water service provision. 

 

7-2 The intention of the proposed project's post-construction storm water management system is 
to eliminate issues regarding stormwater flows.  On page 82, Impact Hydrology and Water 
Quality–5, the Draft EIR states that "The proposed project would not create or contribute to 
runoff water that would exceed the capacity of existing or planned stormwater drainage 
systems or provide substantial additional sources of polluted runoff."  The proposed post-
construction storm water management system could be designed to meet a range of standards 
that the current conditions and permitting process would require.  The system is proposed and 
would be designed to capture and reduce some of the existing uncontrolled stormwater flows 
from upslope properties as well as flows from the proposed project to meet the standards and 
requirements of the permitting process. 

 

7-3 The project's proposed post-construction storm water management system does address the 
issue of preventing a substantial increase in peak wet weather flow infiltration/inflow (I/I) to 
the EBMUD wastewater treatment system.  Please see the Draft EIR page 25, first paragraph, 
page 76 and the subsection entitled "Water Quality Standards," and page 82, the subsection 
entitled "Impact Hydrology and Water Quality–5," as well as Response to Comment #7-2, 
above. 

 

7-4 The proposed project would be required to comply with the cited Landscape Water 
Conservation Section, Article 10 of Chapter 7, of the Oakland Municipal Code. 
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John B. Shordike, Attorney at Law 
On behalf of Claremont Residents for Environmental 
  Enforcement at Kenilworth (C.R.E.E.K.) 
January 19, 2006 and August 29, 2005 
 

 
 

 

8-1 The commenter referred to an August 29, 2005 letter which is reproduced on the pages 
immediately prior to this page.  The following responses are responses to that letter as well as 
the January 19, 2006 letter.  Responses to the earlier letter are indicated by a numbered and 
italicized subheading. 

 
1. Peer Review 
CEQA does not require peer review.  The City, as the lead agency for implementing CEQA, 
assumes authorship and is legally responsible for the veracity of the information and CEQA 
compliance.  Documents submitted by the consultant are reviewed by City staff in the normal 
course of application processing.  As stated in the Notice of Release of the Draft Focused 
EIR (Claudia Cappio, Development Director, December 5, 2005) "The City of Oakland is 
hereby releasing this Draft Focused EIR, finding it to be accurate and complete and ready for 
public review."   

The studies used in the preparation of the DEIR are professionally prepared and unbiased.  
Chapter X. EIR Authors, Project Sponsor Team, and Persons Consulted, identifies all of the 
independent consultants and their expertise.  Footnotes in each section reference the 
independent analyses and their authors, as does Chapter VII. References.   

With the exception of geotechnical reports5 and site design (including riparian protection 
measures, as indicated in the Draft EIR on page 75 and 76), the professionally prepared 
supporting studies have not been peer reviewed.  A reference to the geotechnical study peer 
review conducted October 2, 2006 has been added to page 65 of the EIR.  The reference to 
peer review on page 75 of the EIR has been deleted. 

2. Adjacent Parcels 
Figure 2 in the Initial Study is replicated in the DEIR as Figure 2 (page 13).  Figure 10 in the 
DEIR (page 26) includes building footprint information that shows which parcels are 
developed and which are not developed.  Moreover, Figures 6, 7, 8, and 9 (pages 17-20 in the 
DEIR) provide visual depictions of the project site, which clearly portray the project area. 

3. Growth Inducement 
Section 15126(d) of the Guidelines lists "Growth-Inducing Impact of the Proposed Project" 
as one type of impact to discuss in an EIR.  It defines a growth-inducing impact as the 
amount of growth a proposed project could stimulate directly and indirectly in the 

                                                   
5  Seidelman Associates, Geotechnical Peer Review for Kenilworth Road Project, Oakland, CA, October 
2, 2006.  This letter report is included in this document as Appendix B. 
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surrounding area.  The DEIR discusses the growth inducing impact of the proposed project, 
including reference to the four undeveloped parcels, in Section IV.F, on pages 93-94.  The 
growth inducement section specifically evaluates the implications of the four undeveloped 
parcels to the east of the proposed project for CEQA impacts in its discussion of the ways the 
proposed project could induce growth in reference to the road extension component of the 
proposed project. 

The growth inducement section (IV.F.) of the DEIR concludes that although the project could 
induce a small amount of growth, both in the adjacent undeveloped parcels and through the 
economic multiplier effect of new residents' spending in the local economy, the impact would 
not be substantial and would be, therefore, less than significant.  

Further, the Kenilworth Road deed restriction would prohibit its extension or use by future 
projects, particularly those of the four parcels adjacent to the project site, and the proposed 
project's sanitary waste treatment would be sized to only accommodate the flow from the 
project's residences.  CEQA does not require an analysis or mitigation of the potential 
environmental impacts of the speculative projects of potentially induced growth in a project 
EIR, but simply the identification and description of the potential for inducing growth as 
presented in the DEIR.   

4. Characterization of the Project Setting 
The cited reference in the Initial Study as "surrounded by residential development" refers not 
to the immediately adjacent parcels, but to the general vicinity of the proposed project.  The 
DEIR project description accurately (page 11) characterizes surrounding uses as low density 
and very low-density hillside residential development.  There are empty or partially 
developed, residentially zoned lots immediately adjacent to the project site, which are not 
considered "designated" open space, but undeveloped, residentially zoned parcels.  
Regardless of how one characterizes the project setting, impacts are evaluated against the 
physical baseline condition of the site.  Please refer to Figure 1 of this document, page 101 
for an aerial view of development in the project area. 

It should be noted that the project site and vicinity are designated Hillside Residential in the 
Oakland General Plan and are located within the R-30 one-family residential zone as stated 
in the DEIR (page 11) and in the Initial Study (DEIR, Appendix A, page 66).  The type of 
development the City envisions with this general plan designation as stated in the Initial 
Study (Appendix A, page 69) is "residential areas characterized by detached, single unit 
structures on hillside lots."  The Initial Study (DEIR, Appendix A, page 69) discusses the 
undeveloped, privately owned land to the west of the project site known as the Lands of 
Varney and the Open Space, Conservation, and Recreation (OSCAR) Element's designation 
as a potential conservation area; including the recommendation that the City acquire the site, 
along with other potential conservation areas, as feasible.  The DEIR expands on that 
discussion in Section G. Cumulative Impacts (pages 95-96), and notes three points:  (1) that 
the OSCAR also recommends against purchasing it with scarce City funds, (2) that its steep 
slopes would be a substantial development constraint, and (3) that cities can not apply 
conservation land use controls to private property without voluntary agreement of the owner. 

5. Inconsistency with the General Plan 
Figure 4 of the City's Open Space, Conservation, and Recreation (OSCAR) Element (page 
2-10) shows the Lands of Varney in the undeveloped area noted in the comment to the west 
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of the project site as a Potential Resource Conservation area, not as formally designated open 
space.  It is a smaller area within the larger undeveloped area west of the project site.  The 
proposed project does not involve the purchase—or development—of any of the privately 
held Lands of Varney.  The proposed project is not inconsistent with the adjacent 
undeveloped area to the west and does not represent extension into it.  The project site has a 
"Hillside Residential" land use designation in the General Plan, the purpose of which is "to 
create, maintain, and enhance neighborhood residential areas that are characterized by 
detached, single unit structures on hillside lots" (LUTE, page 147).  The project site is within 
an R-30 one-family residential zone.  Also refer to the above response. 

6. Internal Inconsistencies in Project Description  
The overlap of the residential footprint into the wetlands protection area shown in Lot 1 in 
Figures 2 and 3 of the Initial Study (pages 6-7) were inaccurate and are corrected in Figures 2 
and 3 of the DEIR (pages 13-14).  As discussed on page 27 of the DEIR, the proposed project 
would establish a permanent buffer zone around the delineated wetland or bank of the 
drainage course, at a minimum distance of 20 feet.     

7. Boundary Easement. 
The mechanism for protecting the wetland area during construction and in perpetuity is 
through compliance with the City's Creek Protection Ordinance and a deed restriction as 
described on pages 25-27 of the DEIR.  The mechanism of the boundary easement in the 
Initial Study was changed to a deed restriction in the DEIR for the private cul-de-sac. 

8. Not Constraining Upslope Development 
The project stormwater management system would not prevent future development of the 
undeveloped parcels or otherwise compromise upslope access to existing parcels.   

9. Grading Information 
Grading would occur with two phases of the proposed project:  1) slide repair would involve 
approximately 20,000 cubic yards of excavation, which would not be removed from the site; 
rather, the excavated material would be used as fill; and 2) housing foundation work.  
Although the specific building footprints have not been designed for the proposed project, 
approximately 1,500 to 2,500 cubic yards would be excavated in this phase.  Excavation 
spoils from foundation work would also be reused as fill on the project site.  The DEIR 
contains detailed analysis of the geology and soils, lists mitigation measures, and concludes 
that there would not be any significant geologic impacts.  

As discussed further in Response to Comment #5-20, the project sponsor has agreed not to 
grade during wet weather under any circumstances, and all references to wet weather grading 
in the DEIR have been removed.   

 

8-2 Please see Response to Comment 8-1(4), above.  The characterization of the project site and 
vicinity throughout the DEIR is accurate and in compliance with CEQA Guidelines.  The 
reference in the DEIR to very low-density residential development refers specifically to one 
private residence on a 1.4-acre parcel and one on a 39-acre parcel (see the last two sentences 
of page 11).  See the aerial photo of the project area on the following page.  Regardless of the  
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characterization of the project site, impacts are evaluated against the physical baseline 
conditions, and not a plan-to-plan comparison. 

 

8-3 As noted in the comment, the project proposes a sewage collection gravity main within the 
entire Kenilworth Road right of way to transport sewage to a privately maintained lift system 
to lift the sewage to the existing public sewer main on Devon Way (DEIR page 22, third 
sentence of bullet on "Sewage Collection.")   

The EIR is revised as follows: 

Page 22, third sentence of the bullet on "Sewage Collection" is deleted, as follows: 

"•  Sewage Collection.  The proposed project would include the installation of a 
gravity main within the entire Kenilworth Road public right-of-way and flow into a 
privately maintained lift station located in the private access easement portion of the 
Kenilworth cul-de-sac.  At that point the wastewater would be transported under 
pressure up grade to the public sewer main located in Devon Way via 5-foot private 
sewer and utility easement.  This system would avoid installation of steep hillside 
leach fields.  In addition, two neighborhood homes could abandon their leach fields 
and connect to this system." 

 

8-4 CEQA does not require detailed engineering information for an adequate environmental 
analysis.  Such information is typically not developed until after environmental review and 
project approval and during the building permit process.  Section 15124, Project Description, 
of the CEQA Guidelines, states that the description of the project ". . . should not supply 
extensive detail beyond that needed for evaluation and review of the environmental impact." 

In the Draft EIR (page 70), Impact Geology and Soils 1.d generally discusses the project 
components anticipated to address slope stability issues, including:  retaining walls, 
restrained training walls, stripping, scarification, keyways and sub-drains, landslide removal, 
installation of a subsurface drainage system, engineering of fills, restriction on grades, 
foundation design, and erosion control.  The section notes that "as modified through 
compliance with the City's seismically related Building Code as part of the building permit 
process, current conditions of slope instability and land sliding would be corrected, the 
impact would be less than significant and mitigation measures would not be required." 

The Project Description, pages 23-25 of the DEIR, provides information and a description of 
each engineering component of the geotechnical stabilization component of the proposed 
project.  Background documents and technical plans and proposals, to the degree they have 
been developed, are available for public review at the City offices.  Also refer to Response 
to Comment #8-36 regarding noise and vibration, Comment #8-5 regarding the impervious 
surface calculation, and Comments #8-12(13) and #8-13 through #8-15 regarding 
Alternatives selection. 
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8-5 The impervious surface estimate is conservative and overestimates the size of the proposed 
footprints of the houses.  Although the Draft EIR assumes approximately 4,000-square-foot 
building footprints, the actual footprints would be approximately 2,500 square feet for multi-
story houses, as noted in footnote 2, page 25, DEIR.  Thus, the total amount of impervious 
surfaces will be less than one acre. 

 

8-6 As noted in the comment, the full project proposal always has been evident.  The Final EIR 
includes the construction of the Kenilworth Road, which entails the earlier emergency work 
done regarding landslide repair in the proposals for slope stabilization (described on pages 
23-25), and as discussed on page 70.  Please see Response to Comment #8-4, above, 
regarding the geotechnical stabilization proposal and impact analysis.  Since the emergency 
work has been completed last year, any CEQA violations (to the extent any did occur) have 
long since happened, and the statute of limitations has long since ended.  The EIR properly 
analyzes the changes to the existing physical conditions resulting from the proposed project. 

 

8-7 The DEIR analyzes a reasonable range of feasible alternatives (pages 101-109) as suggested 
by the CEQA Guidelines, including one with fewer than seven residences.  The statement of 
project sponsor objectives in an EIR does not constrain the alternatives developed and 
analyzed in an EIR.  As stated in CEQA Guidelines Section 15126.6 (b), Consideration and 
Discussion of Alternatives to the Proposed Project, "An EIR shall describe a range of 
reasonable alternatives to the project, or to the location of the project, which would feasibly 
attain most of the basic objectives of the project . . .  There is no ironclad rule governing the 
nature or scope of the alternatives to be discussed other than the rule of reason. . .  Because 
an EIR must identify ways to mitigate or avoid the significant effects that a project may have 
on the environment (Public Resources Code Section 21002.1), the discussion of alternatives 
shall focus on alternatives to the project or its location which are capable of avoiding or 
substantially lessening any significant effects of the project, even if these alternatives would 
impede to some degree the attainment of the project objectives, or would be more costly" 
[emphasis added]. 

 

8-8 CEQA does not require evidentiary support for a project sponsor's objectives.  As stated on 
page 29,  "the project sponsor [emphasis added] has the following objectives."  The DEIR 
contains evidence of a linkage between the proposed project and the objectives (as listed on 
page 29). 

Job Creation.  The objective does not state or claim that the local job creation will be 
limited exclusively within the City of Oakland, but implies job creation within the 
wider Bay Area economy.  Typically, small infill development projects hire mostly 
local labor and that expectation would hold for the proposed project.  The EIR does 
not contain an analysis of this topic because social and economic effects are not 
considered potentially significant effects on the physical environment, and therefore, 
are not required in a CEQA document (Guidelines, Section 15131).  The Initial Study 
notes (page 89, Appendix A), that "Construction of the proposed project would 
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require a crew ranging from a low of four personnel, to as many as 20 personnel 
during building erection. . . . and the need for construction personnel would be met in 
the study area or surrounding Bay Area."  The growth inducement discussion in the 
DEIR, page 93, second paragraph, discusses the minor ongoing economic stimulation 
in the surrounding economy from the spending of the new residents that would 
support existing jobs and may lead to minor local job growth. 

Wildland Fire Protection.  The Wildland Fire Protection subsection of the Project 
Description on page 23 of the DEIR lists the principal ways recommended by the 
city's Fire Prevention Bureau in which the proposed project would improve Wildland 
fire protection.  The Initial Study (pages 57-58, Appendix A) assesses the Wildland 
fire impact of the proposed project and includes a standard condition of approval 
(7.h.) that would reduce Wildland fire risk and increase protection, including the 
following action:  "submit survey and site plans for fire department review, prior to 
issuance of building permits for the first house."  The PUD application adds another 
opportunity for Fire Prevention Bureau participation and conditioning as necessary. 

Wetland Protection.   The proposed wetlands protections in the Project Description 
(Wetlands Enhancement and Preservation, pages 25-26), the discussion of the City's 
Creek Protection Ordinance (pages 49-50), and the conditions of project approval for 
wetlands protection and preservation (Mitigation Measure Biology–3(i), pages 54-56) 
make it clear that the proposal would be ". . . consistent with the requirements of the 
federal Clean Water Act and NPDES Permit" and—with best management practices 
so that the creek and riparian corridor's natural state would be safeguarded and 
preserved—that creek side vegetation and wildlife would be preserved and enhanced 
and that destructive activities and effects would be prevented.   

Upslope Stabilization.  CEQA requires sufficient information and assessment to 
establish the presence of a potential impact and the action that would reduce the 
impact to less-than-significant levels.  The DEIR on pages 65-68 establishes a range 
of existing conditions through summarization of many cited technical studies.  The 
"Slope Stability" subsection on page 66 establishes the fact that landslides exist.  The 
cited studies are available to the public for review.  Page 24 of the DEIR lists and 
describes nine key components of the anticipated stabilization component.  
Subsequent engineering proposals will be prepared, reviewed and ultimately 
approved by the City Engineering Bureau based on a final Geotechnical Report 
covering all ground failure hazards, including landslides, required to be prepared by a 
California-registered Professional Civil and Geotechnical Engineer as conditions of 
approval in Attachment A - Standard Conditions of Approval B 6.1(ii)-1 and -2 (see 
Impact Geology and Soils–1.b, page 69).  The alternatives do not need to be 
developed around the landslide impact in particular.   

On-Schedule/On-Budget.  This is a common objective, at this point of the project 
development and permitting process, and metrics for determining compliance are not 
required by CEQA.  

Meet Economic Demands.  The objectives of this proposed project are not to 
construct low income housing development and the project sponsors are not claiming 
it to be a low income housing project.  The objective clearly states on page 29, first 
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bullet, that the project sponsor's intention is to construct high quality housing as cost 
effectively as possible at a cost below which they can be sold (economically feasible 
from the project sponsor's position), and to meet these demands for housing from a 
growing economy in Oakland at the project site in the Oakland Hills.  The 
Association for Bay Area Governments' Projections 2005 anticipates a growing 
Oakland city and economy.  It projects household growth from 154,330 households 
in 2005 to 195,690 households in 2030, and job growth from 207,100 jobs in 2005 to 
279,340 jobs in 2030.  The proposed project would construct seven of the roughly 
41,360 new housing units needed to accommodate Oakland's household growth from 
2005–2030. 

 

8-9 10.  Standard Conditions of Approval 
As presented in the Initial Study and the DEIR, the standard conditions of project approval 
have the same force of law as the CEQA-required mitigation measures.  Mitigation measures 
in CEQA are required to reduce significant impacts to less-than-significant levels.  These 
standard conditions of approval are imposed on projects regardless of CEQA.  The project 
sponsor has agreed to treat standard conditions of approval as mitigation measures imposed 
by CEQA.    

The term "improvement measure" is often found in CEQA documents because California 
planning law allows a wider range of conditions to be attached to projects than simply the 
subset of measures that CEQA would require to reduce significant impacts to less-than-
significant levels.  To clarify this, the term "improvement measure" is deleted and replaced 
with "standard condition of approval."  In the case of the proposed project, both the 
mitigation measures required by CEQA and the standard conditions of approval will be 
incorporated into the conditions of project approval and will be used to monitor compliance 
and enforce implementation of both the CEQA-required mitigation measures and the 
standard conditions of approval.  The full set of measures (both mitigation measures and 
standard conditions of approval) will be incorporated into another CEQA requirement, the 
Mitigation Monitoring and Reporting Plan (MMRP) (CEQA Guidelines, Section 15097) for 
monitoring, reporting, and enforcement.   

11.  Advance Site Preparation and Standard Conditions of Approval 
The environmental baseline in the DEIR (against which the level of potential project impact 
was evaluated) identified the conditions of the project site both before and after the removal 
of the eucalyptus trees.  The applicant received an emergency permit from the City to 
stabilize Kenilworth Road.  Only eucalyptus trees were removed. 

12.  Enforcement and Standard Conditions of Approval 
Please see Response to Comment 9-9(10), above. 

 

8-10 The DEIR does not propose unspecified standard conditions of approval, but states in each 
case the particular action that would reduce the corresponding impact to a less-than-
significant level.  Please see Response to Comment #9-9 (10), above.  The DEIR contains 
both mitigation measures and standard conditions of approval, which will be incorporated 
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into the conditions of approval for the proposed project pursuant to standard CEQA process 
and requirements.  These conditions of approval will, in turn, be incorporated into CEQA's 
required Mitigation Monitoring and Reporting Plan for monitoring, reporting, and 
enforcement (CEQA Guidelines, Section 15097).  There are no "loopholes" but rather 
contingent actions that would not be permitted without conditions and would reduce impacts 
to a less-than-significant level. 

 

The standard conditions of approval are derived from the mitigation measures of the 2004 
Housing Element Mitigated Negative Declaration; Chapter 12.36 of the Oakland Municipal 
Code (Trees); Chapter 13.16 of the Oakland Municipal Code (Creek Protection); Oakland's 
Creek Guide; BMPs developed by Alameda County; the Uniform Building Code and 
Uniform Fire Code, as adopted by the City; and conditions of approval developed and 
applied by the Planning Department.  These standard conditions of approval have been found 
by the Planning Department, City Planning Commission, and City Council to reduce impacts 
to less-than-significant levels. 

 

8-11 Please see Response to Comment #8-10, above.  Reference to "standard conditions of 
approval" in the DEIR is linked to specific regulations or measures that would reduce the 
corresponding impact to a less-than-significant level, such as the terms specified in the Creek 
Protection Ordinance which are the development standards for the City.  These specific 
mitigation measures and standard conditions of approval will be incorporated into the 
conditions of approval for the proposed project and they will also be incorporated into the 
Mitigation Monitoring Plan required by CEQA for monitoring, reporting, and enforcement 
(CEQA Guidelines, Section 15097).  All of the mitigation measures and standard conditions 
of approval will be implemented as stated and as required to reduce impacts to a less-than-
significant level.  

Specific legal description is not necessary for the "standard condition of approval."  Under 
CEQA Section 15183, the City of Oakland is permitted to rely on uniformly applied 
development policies or standards. 

 

8-12 13.  Range of Alternatives 
The alternatives analysis in the DEIR (pages 101-107) was prepared based on CEQA 
Guidelines Section 15126.6, Consideration and Discussion of Alternatives to the Proposed 
Project.  CEQA does not require that specific alternatives (aside from the no project 
alternative) or an exhaustive set of alternatives are analyzed, but states that the rule of reason 
be used to develop alternative site proposals as another way of possibly addressing 
significant project impacts rather than through mitigation measures.  The DEIR analyzes a 
reasonable range of feasible alternatives, including the No Project Alternative.  Both 
alternatives analyzed are reduced density alternatives:  one alternative reduces the number of 
units built to four units on the full seven lots, the other reduces development to four units but 
limits the site to the existing four lots.  Typically, in CEQA analysis, the No Project 
Alternative is defined as "no build" when the proposed action is a project proposal (CEQA 



 

 
Kenilworth Residential Project Final EIR Page 107  October 2006 

Guidelines 16126.6(e)(3)(B)).  Accordingly, the DEIR analyzes a "no build" No Project 
Alternative. 

 

8-13 The summary discussion of alternatives on pages 5–6 of the DEIR and the Alternatives 
Chapter V, pages 101 -107 is an accurate summarization of the Alternatives chapter, but not a 
replication of the details contained in the Alternatives chapter. 

 

8-14 The description of the Reduced Density Original Four-Lot Alternative refers to Figure 2 
(DEIR page 13) as a general reference to the project site area of the Alternative, not to the 
precise location of the alternative's building footprints or the configuration of the original 
four lots, which are not shown in Figure 2.  The description indicates that the proposed 
residences would be about the same general height and massing as under the proposed 
project, but they would be clustered closer together and nearer the creek than the residences 
would be under the proposed project due to the configuration of the original lots.  Under the 
proposed project, building footprints on lots one and two would be no closer than 20 feet to 
the edge of the delineated wetland or bank of the drainage course, not four feet as stated in 
the comment.  The commenter seems to have confused the four-foot ground-disturbing 
construction buffer (from the edge of the wetland) with the 20-foot minimum and 25-foot 
maximum buffer (from the wetland edge) of the permanent wetland protection zone (see 
Project Description, page 27, first bullet).  These larger distances are used as a constraint in 
siting the building footprints under the proposed project.  Under this Reduced Density 
Original Four-Lot Alternative, the houses may be situated closer than the 20-feet minimum 
buffer of the permanent wetlands protection zone of the proposed project due to the original 
configuration of the lots. 

The Alternatives chapter has been revised and is provided in Chapter II of this Final EIR 
document on pages 8 to 17. 

There are not significant impacts with the proposed project.  All impacts are reduced to a 
less-than-significant level, and the Alternatives further reduce that level.  The DEIR does not 
claim that geologic abatement of significant impacts would be reduced with the Alternative.  
On pages 104 and 106, first sentence on each page, the EIR states the following:  "This 
alternative would have the same set of less-than-significant geology and soils impacts as the 
proposed project due to its construction and use of the four new residences, but would not 
include the same extent of geologic hazard abatement and Wildland fire protection."  
Reduced abatement would result since the alternative would have three fewer units subject to 
potential hazards requiring abatement.   

Please see Response to Comment #8-7, above, and Response to Comment #8-15, below, 
regarding the issue of the adequacy of the alternatives' analysis.  

 

8-15 As noted, the Alternatives section has been modified and is provided in Chapter II of this 
document to recognize that the four-lot alternatives would further reduce the already less-
than-significant impacts, including the following: 
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Visual Effect.  There were no significant visual effects with the proposed project, thus, the 
visual effects of the two four-lot alternatives (Reduced Density Full-Project Site Alternative, 
and Reduced Density Original Four-Lot Alternative) would be a reduction of a less-than-
significant project impact.  Even though there would be four instead of seven houses, they 
would be indistinguishably part of the same scattered visual pattern of lower density hillside 
residential development immediately surrounding them.  The smaller visual presence from 
three fewer houses may be noticeable from some, but not all, vantage points. 

Stormwater Flows.  Some reduction in the quantity of net new raw stormwater flows from 
the elimination of three houses and construction of the latter part of Kenilworth Road is 
likely due to the reduction in new impervious surfaces.  However, the stormwater flow 
impact would not be significant under the proposed project or the alternative because both the 
proposed project and the alternative would include as part of the project a stormwater 
management system and other best management practices to avoid significant impacts from 
new impervious surfaces as well as from existing uncontrolled stormwater runoff from the 
existing upslope properties.  

Grading.  It is not clear from Figure 3, page 14, of the DEIR, that the "vast majority of 
project grading" would be avoided under the alternative.  That there would be less grading is 
obvious, but it would not eliminate a significant impact.  The potential grading impacts 
(erosion and topsoil loss as discussed on pages 71–72 of the DEIR) would be less-than-
significant in both the proposed project and the alternative as Standard Condition of 
Approval 6.b. that would be part of the proposed project and the alternative.  

Vegetation removal would not be a significant impact under the proposed project.  As 
discussed on page 59, the loss of less than one acre of non-sensitive ruderal-annual grassland 
habitat "is a less-than-significant environmental impact because this vegetation type is not a 
sensitive natural community."  An approximate 40% reduction in the amount of non-sensitive 
grassland habitat removed from the site under the alternatives would be a reduction, but 
would still remain a less-than-significant impact. 

Tree Effects.  The alternative would reduce removal of protected trees from a maximum of 
nine under the worst case scenario of the proposed project where none can be protected 
during construction and they all need to be removed to a maximum of two under the 
alternative as shown in Table 4 and Figure 11 on pages 46 and 47, respectively, of the DEIR.  
However, the impact would not be significant in either case.  Further, the mitigation 
requirements of first, protection during construction, and then second, replacement at a ratio 
of 1:1 with 24-inch box trees incorporated into the Landscape Plan (page 62, DEIR) when 
removal is unavoidable, would reduce impacts to a less-than-significant level in both cases.   

Construction Noise.  Construction noise would not be significant with the proposed project 
with standard conditions of approval.  Thus, the shortened duration of noise associated with 
grading, earthwork, and construction of only four houses would be less-than-significant and 
would not change the requirements for the standard conditions of approval.  Whether the 
noise from construction of the houses in the alternative would be noticeably reduced, would 
depend on the phasing of housing construction of the alternative compared to the project.   

In sum, the fewer lots alternatives would have the potential for some reductions in impacts 
compared to the proposed project's already les-than-significant impacts.  The same 
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mitigations and standard conditions of approval for the proposed project would be required 
for the alternatives.  . 

 

8-16 The alternatives analysis in the DEIR is CEQA-compliant and addresses a reasonable range 
of alternatives, which is CEQA's requirement (please see also Response to Comment #8-7).  
A reduction in the number of housing sites would reduce the frequency of occurrence or the 
total magnitude of some impacts compared to the project, but it would not eliminate the 
impacts, which would require the same mitigation measures and standard conditions of 
approval.  The DEIR does not conclude that the alternatives would not accomplish the goal of 
reducing significant impacts, nor does it conclude that all of the alternatives would be worse 
than the project or the same.  The DEIR does indicate that the Reduced Density Full-Project 
Site Alternative becomes the environmentally superior alternative because it would have 
similar effects as the Reduced Density Original Four-Lot Alternative except it would be able 
to maintain the wider wetland protection zone buffer (see the DEIR, last paragraph, page 107, 
as well as the revisions to the Alternatives chapter made in Response to Comment #8-15.  As 
revised, it is clear that the four-lot alternatives would further reduce the already less-than-
significant impacts of the project. 

 

8-17 CEQA does not require an analysis of all feasible alternatives nor alternatives with particular 
development characteristics, but a reasonable range of alternatives.  The alternatives analysis 
does reveal that some reduction in the magnitude of already less-than-significant impacts 
would occur.  Please see also Responses to Comments. #8-13 through #8-16, above. 

 

8-18 Please see Response to Comment #8-17, above.  The assessment of the four-lot alternatives is 
adequate; CEQA does not require the analysis of a two- or three-lot alternative.  However, 
the reduction in impacts, under the commenter's proportionality theory, would be as already 
described.  Thus, there is no need for further analysis of a two- or three-lot alternative. 

 

8-19 14.  Cumulative Impacts 
Section IV.G, Cumulative Development, of the DEIR assesses the proposed project's 
cumulative impacts.  It notes a small, less-than-significant contribution to the less-than-
significant cumulative loss of grassland habitat, a non-sensitive natural vegetation-type 
community.  It also notes a less-than-significant cumulative stormwater impact to the 
Vincente and Temescal creeks.  Typically, the mitigation burden for a proposed project's 
share of a cumulatively significant impact would be reduction to less than significance of the 
project's impact.  The Cumulative impact discussion on page 97 ends with the following 
conclusion:  ". . . the limited cumulative development expected in the vicinity of the proposed 
project would not be expected to result in the basis for significant cumulative impacts.  
Further, the proposed project's seven new residences would avoid or reduce potentially 
significant impacts to less-than-significant levels."   
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8-20 Please see Response to Comment #8-19, above.  Also, there is a discussion of cumulative 
impacts' aesthetic impacts on pages 22-23 of the DEIR. 

 

8-21 16.  Bulk Criteria 
The visual analysis in the DEIR notes that the homes of the proposed project would not 
fundamentally or substantially block the direct views from neighboring homes.  The 
proposed project's homes would be visible from neighboring homes; however, a change in 
views from private property would not be a significant impact under CEQA.   

17.  Height Controls. 
The analysis of visual impacts (aesthetics) in the DEIR (pages 32-34) establishes that:  (1) the 
project would follow Oakland's planning and zoning code as required in a PUD; (2) that the 
PUD requires conditional use authorization which allows for project-specific requirements 
above and beyond those existing in the Planning Code; (3) that the project sponsor intends to 
follow the Design and Bulk Review and Criteria and Guidelines for Hillside Development, 
with some its general principles listed, in the context of the PUD process; and (4) states that 
the anticipated heights above Kenilworth Road would be 20 feet at most.  It also states that 
PUD regulations permit a waiver or reduction in the minimum height and yard requirements.  
The building footprints of Figure 3 (DEIR, page 14) indicate the absence of a wall of tall 
houses, possibly more varied and broken up than that of the existing upslope residences.   

 

8-22 Please see Response to Comment #8-21, above.  The DEIR discusses the change from 
undeveloped residentially zoned property to low density residential development.  This 
change would not constitute a substantial degradation in the existing visual character of the 
site and its surroundings (please see Figure 1 of this document, page 101, for an aerial view 
of development in the project area).  It also discusses the land use controls and design review 
process the proposed project would undergo whereby significant aesthetic impacts would be 
avoided (see DEIR pages 31-35).  Further, the proposed project's height would only be 
visible from Kenilworth Road, not the existing homes above it, which are all located 
hundreds of feet higher.  Finally, the visual presence of the proposed project's homes would 
most likely be similar in effect to that of the surrounding residential development. 

 

8-23 19–23 

TOVA Applied Science & Technology reviewed the LSA and Olberding studies previously 
prepared for the project and supplemented these studies with additional studies that focused 
on:  (1) potential habitat for Alameda whipsnake, (2) native trees, (3) potential nesting habitat 
for raptors and migratory birds, and (4) loss of scrub and grassland habitat.  TOVA 
considered the previously prepared studies to be adequate and provided the results of the 
supplemental studies in the DEIR. 

TOVA addressed in its supplemental studies the larger project vicinity that included the 
western and southern portion of the project area.  The DEIR recognizes the adjacency of 
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scrub vegetation to the project site and contains a mitigation measure to avoid the potential 
impact of an Alameda whipsnake migrating to the project site from these adjacent areas 
(Mitigation Measure Biology – 1: Pre-Construction Survey and Installation of Protective 
Fencing).  

As a general rule, raptor nesting in the Bay Area usually occurs as early as the end of January 
into February, with nest building as early as late February, but as late as April.  The 
incubation of eggs ranges from about early April through about mid-May.  Hatching begins 
in early May, although it can occur as late as mid-June.  Young will fledge from the nest 
from early June through a late as mid-July.  Parental feeding within the natal territory 
continues as late as the end of July.  

The eucalyptus trees on the project site were removed during the period between the end of 
July and the beginning of August.  Tree removal occurred close to the beginning of August 
and, as such, the removal of Eucalyptus trees was conducted during a period when breeding 
of raptors or migratory birds would have been less likely and therefore; breeding activity 
would not have been adversely affected. 

For the other trees on the project site, the DEIR Mitigation Measure Biology–2: Pre-
construction Nesting Raptor Survey and Avoidance, is appropriate to protect the nesting 
success of raptors and other migratory birds.  These avoidance measures are routinely 
incorporated into CEQA mitigation measures.  

There is no official minimum setback guidance that is routinely incorporated into measures to 
protect wetlands and creeks and the California Department of Fish and Game did not raise 
this issue in its granting of the 1603 Streambed Alteration Agreement.  If local jurisdictions 
in the Bay Area serve as potential examples of typical fixed width setbacks from top of bank, 
there is wide variability in application: 

 

Jurisdiction Stream Buffer Distances 
(Fixed width measured from top of bank) 

Alameda County 0 – 20 feet 
City of San Jose 0 – 100 feet 
City of Los Altos Hills 0 – 25 feet 
City of Albany 0 – 20 feet 
City of San Rafael 0 – 25 feet 
City of San Carlos 0 – 25 feet 
City of Novato 0 – 50 feet 
City of Benicia 0 – 25 feet 
SOURCE:  San Francisco Bay Regional Water Quality Control Board.  2004.  Local Government Riparian 
Buffers in the San Francisco Bay Area, July 2004. 

 
The buffer zone width needed to protect a stream or wetland is often a somewhat subjective 
determination, and would depend on specific ecological functions or values that need 
protection.  In the case of the project, the primary function will be to provide a "factor of 
safety" to keep equipment, sediment and construction debris out of the wetland/riparian zone. 
The determining distance of functional adequacy is based on the likelihood that material 
could enter a creek from upslope or adjacent areas.  The soil coverings, binders, silt fences, 
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straw bales, and other standard BMPs identified in the DEIR would protect drainage way 
water quality.  The project would construct a "stabilization buffer zone" of approximately 
four feet to stabilize the site to the edge of the creek.  A more permanent "no build zone" 
would subsequently be constructed at 20 to 25 feet. 

 

8-24 The critical updated surveys for special-status species and wetlands delineation conducted by 
Olberding, and the raptor and tree surveys conducted by TOVA were for the entire 2.9-acre 
project site. 

 

8-25 According to the California Wildlife Habitat Relationship System database maintained by the 
California Department of Fish and Game, the breeding season for representative raptors such 
as the Cooper's hawk and red-tailed hawk is from March through August; peak activity May 
through July.  A nesting survey for the entire East Bay conducted in 2003,6 indicate that 
Cooper's hawk nesting activity starts as early as the end of January into February.  Hatching 
begins in early May to as late as mid-June.  The young fledge from the nests from early June 
through mid-July, with parental feeding continuing as late as the end of July.  Based on these 
sources of information, the assumption is that by the end of July or the beginning of August, 
nesting would have been completed. 

 

8-26 No nests of migratory birds or raptors were observed by LSA or Olberding in surveys 
conducted in 2001 and 2003.  The surveys included an area that encompassed the eucalyptus 
trees.  The tree and nest surveys conducted by TOVA Applied Science & Technology in 
2005 only evaluated trees still standing after the eucalyptus trees were cut.  The project site is 
bounded on the north by residential development along Drury, Strathmoor, and Norfolk.  The 
site is separated from the Claremont Canyon Regional Preserve by some of the development 
on Strathmoor and streets to the northwest of the project site.  Claremont Canyon is located 
in the watershed north of the project site.  To the west and south, the project site is directly 
contiguous to undeveloped or partially developed residential lots, which are not considered 
"designated" open space.  Regardless of whether this space is characterized as open space or 
undeveloped or partially developed, impacts are evaluated against the physical baseline 
conditions of the site.  Please see Figure 1, page 101, of this document for an aerial photo of 
the development in the project area. 

North Coastal Scrub community is the core habitat type of the Alameda whipsnake.  
Although whipsnakes are found in a variety of other habitats (excluding eucalyptus and 
closed canopy forests), the snakes are most likely to use north cast scrub because they can 
find consistent forage (primarily lizards) and cover.  It is therefore highly unlikely that the 
whipsnake occurred in the eucalyptus forest.  Over time, a transition from nonnative 
eucalyptus trees to a mosaic of native habitats of varying age classes and structure could be 
expected to improve potential Alameda whipsnake habitat in the long term.  However, the 

                                                   
6  Golden Gate Raptor Observatory.  2004.  GGRO's East Bay Cooper's Hawk Intensive Nesting 
Survey – 2003.  
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relatively recent removal of the eucalyptus trees on the project site would be for a short 
period of time for the optimal reestablishment of a mixed age, heterogeneous native shrub 
habitat that would be suitable for Alameda whipsnake core habitat. 

 

8-27 Table 4 on page 46 and Figure 11 show the correct number, estimated size, structure, and 
approximate location of all trees with the proposed parcels.  The text on page 48 is revised to 
read as follows: 

"The four larger coast live oak trees (12 inches diameter at breast height [dbh] and 
larger, see Table 4 and Figure 11, sites G, H, I, and J locations A, B, 7, and 8) are 
located along the access road located on the eastern edge of the property.  There are 
no nests or 'nest-like' structures in three of these trees; however, there appears to be a 
'nest-like' structure in the coast live oak tree identified as location J #7 in Figure 11.  
This tree is the second tree in the line of four live oak trees from the 7080 Kenilworth 
Road house.  The nest structure is a mass of sticks in the crotch of the tree, close to 
the trunk, approximately 25 feet above the ground and about three feet in diameter." 

 

8-28 Habitat conditions and vegetation cover on the project site do not provide the optimal 
vegetation structure to support the Alameda whipsnake, and the project site is not within 
proposed "Critical Habitat" for the species.  As such, detailed survey of the entire project site 
using funnel traps, pit fall traps, and drift fences that direct animals to the traps in association 
with visual inspections are not warranted.  The pre-construction surveys identified in the 
DEIR are intended to monitor only the proposed impact areas to verify that no snakes are 
actually within those construction zones.  The DEIR mitigation measure addresses only 
visual inspection as the pre-construction survey method. The use of visual inspection of 
debris piles and other potential snake hiding places is a standard construction monitoring 
procedure to ensure that no snakes would be adversely impacted by project construction 
activities.  Visual inspection by a qualified monitor/biologist is technically reliable. 

 

8-29 See Response to Comment #8-23(19–23), as presented above. 

 

8-30 The project site is bounded on the north by residential development along Drury Lane, 
Strathmoor Drive, and Norfolk Road.  The site is separated from the Claremont Canyon 
Regional Preserve by some of the development on Strathmoor Drive and streets to the 
northwest of the project site.  Claremont Canyon is located in the watershed north of the 
project site.  Paved roads and streets intercept any potential, narrow corridors between the 
project site and Claremont Canyon.  The project site is only directly contiguous to 
undeveloped or partially developed residential lots west and south of the project, which are 
not considered "designated" open space (please see Figure 1, page 101, for an aerial view of 
development in the project area).  Regardless of the characterization of this space, impacts 
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are evaluated against the physical baseline conditions of the sites, and not a plan-to-plan 
comparison.  Also refer to Responses to Comments #8-1 and #8-2. 

 

8-31 The Department of Fish and Game 1603 Lake and Streambed Alteration Agreement 
identifies a 3:1 replacement ratio for willow removal.  In addition, the agreement contains a 
condition that "for each native tree that is removed or disturbed, trees shall be replaced with 
native trees on-site at a minimum 3:1 ratio (replacement: loss).  For each nonnative tree 
removed or disturbed, trees shall be replaced with native trees on-site at a minimum 1:1 ratio 
(replacement: loss)."  The 3:1 replacement ratio is usually applied to riparian trees and not to 
upland trees, unless California native oak trees in substantial groves are proposed for 
removal.  In this case, the policy of the CDFG is to encourage projects to be designed to 
prevent or minimize the loss of oak trees.  If removal of native oak trees is unavoidable; 
CDFG requires that a mitigation plan be prepared.  The mitigation plan should include: 
protection of trees that are retained; replacement at a ratio of 5:1 of trees greater than 2 inches 
diameter dbh; replacement of trees less than 2 inches dbh at a ratio of 1:1 for each inch dbh; 
and development of a 5-year maintenance and monitoring plan with a minimum 80% success 
rate.  Since the proposed Kenilworth project would not involve the removal of oaks in a stand 
or grove, the City of Oakland's Tree Ordinance requirements would be suitable to 
compensate for the removal of upland trees on the project site. 

 

8-32 24.  Mitigation for Thrust Fault 
CEQA does not require exhaustive analysis within an EIR, but sufficient treatment to 
establish the presence or absence of a significant impact and the extent of feasible mitigation 
when the impact would be significant (Guidelines, Section 15151).  CEQA also requires a 
summary of technical analysis in an EIR, not the full analysis (Guidelines, Section 15147).  
The referenced text in the comment is to the discussion of existing conditions in the Initial 
Study, page 49 (second to last paragraph).  The full statement indicates it is a "suspect" fault 
and that "bedrock shearing and thrust faulting are mapped both north and south of the project 
site."  Considering these existing conditions, the same geotechnical analyses assess the 
potential for ground rupture on the project site as low and less than significant, but provides 
discussion in the EIR for informational purposes (Item 6.a(i), on page 51):  "Conditions 
necessary for ground rupture do not exist at the project site, but do exist nearby."  The Initial 
Study finds that compliance with the Building Code would likely reduce to less than 
significant the related impacts of strong ground shaking that would be associated with nearby 
faults of any type (Standard Condition of Approval B 6.a(ii)-1, page 53).  The DEIR 
discusses the topic on pages 66 and 69.  The criteria for a potentially significant impact of a 
ground fault rupture on site is not met since there are no known faults running through the 
site.  The impact related to strong groundshaking associated with any known fault is 
mitigated on page 69 of the DEIR (Standard Condition of Approval B 6.a(ii)-1) through 
compliance with the Uniform Building Code Seismic Zone 4 design standards addressing all 
specific hazards identified in a subsequent final geotechnical report required as part of the 
building permit process. 

 25.  Landslide Information 
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As noted in Response to Comment #8-32(24), CEQA requires a summary of supporting 
technical analysis and documents and encourages extensive technical information to be 
included in separate reports or appendices.  Both the landslide discussion in the setting 
section of the Geology and Soils topic of the Initial Study on page 49 (Slope Stability) and 
pages 50-51 (Seismicity, Landslides) cite the full range of reports that support the points that 
the project site and upslope areas contain mapped landslides, that future landslides are a 
possibility, that it could be influenced by a range of mapped geologic conditions, the 
presence of continual landslide movement and past repairs, and landslide depths of 4 to 12 
feet.  These reports are part of the public record for this project and available for public 
review.  Page 51-52 of the Initial Study (Item 6.a(iv)), summarizes the project's proposed 
measures to stabilize the slopes on and off site, which in turn are summarized in greater detail 
in the Project Description on pages 13-14 of the Initial Study.  The technical engineering 
proposals developed to date are part of the public record and available for review.   

Please see Response to Comment #8-1(1) regarding Peer Review.  CEQA does not require 
peer review.  Neither the Initial Study nor the DEIR claim that all the studies have been peer 
reviewed, and the sole reference to peer review, on page 75, has been deleted.  The 
preparation of the environmental documentation is conducted by independent professionals, 
whose analyses are typically accurate and conservative in compliance with CEQA practice 
and professional liability.  Although not required, the geotechnical reports were peer 
reviewed7 (in addition to site design as indicated in the Draft EIR on page 75 and 76).  A 
reference to the geotechnical study peer review has been added to page 65 of the EIR.  

Finally, the City of Oakland, as the lead agency for implementing CEQA, assumes authorship 
and is legally responsible for the veracity of the information and CEQA compliance.  In the 
course of the proposed project review, numerous City staff have reviewed the environmental 
documentation, including the technical reports.  As stated in the Notice of Release of the 
DEIR (Claudia Cappio, Development Director, December 5, 2005) "The City of Oakland is 
hereby releasing this Draft Focused EIR, finding it to be accurate and complete and ready for 
public review." 

26.  Enforcement of Standard Conditions of Approval and Mitigation Measures 
Please see Response to Comment #8-9(10) regarding standard conditions of approval.  Both 
mitigation measures required by CEQA and the standard conditions of approval, and possibly 
other measures associated with project approval beyond the CEQA process will be 
incorporated into the conditions of project approval.  These conditions then become the legal 
mechanism for monitoring compliance and enforcing implementation of both the required 
mitigation measures and the standard conditions of approval, as well as any other conditions.   

As discussed further in Response to Comment #5-20, the project sponsor has agreed not to 
grade during wet weather under any circumstances, and all references to wet weather grading 
in the DEIR have been removed.  

 

                                                   
7  Seidelman Associates, Geotechnical Peer Review for Kenilworth Road Project, Oakland, CA, October 
2, 2006, op cit.  This letter report is included in this document as Appendix B. 



 

 
Kenilworth Residential Project Final EIR Page 116  October 2006 

8-33 The stabilization measures proposed as part of the project are described in the DEIR on pages 
23-24.  The DEIR presents information regarding existing landslide conditions on page 66, 
second paragraph, subsection "Slope Stability."  That discussion references the technical 
studies upon which the summary is based.  Also, pages 67-68, subsection "Seismicity, 
Landslides," discusses the risks posed by landslide prone areas during seismic events.  
Impacts Geology and Soils 1.b, 1.d, and 3 all cover various adverse effects of the landslide 
prone slopes and the remedies proposed as part of the project.  As discussed further in 
Response to Comment #5-20, the project sponsor has agreed not to grade during wet weather 
under any circumstances, and all references to wet weather grading in the DEIR have been 
removed. 

 

8-34 As discussed further in Response to Comment #5-20, the project sponsor has agreed not to 
grade during wet weather under any circumstances, and all references to wet weather grading 
in the DEIR have been removed 

 

8-35 Please see Response to Comment #8-5.  The impervious surface estimate is conservative and 
intentionally overestimated.  It will not exceed one acre. 

 

8-36 Construction activity may adversely affect adjacent buildings—either through excavation 
leading to differential settlement of adjacent areas or vibration that causes structural damage.  
The discussion on pages 90-92 in the Draft EIR assesses the potential for vibration impacts to 
damage surrounding buildings and concludes that the vibration impact would be less than 
significant.  The analysis examines vibration-generating construction activities potentially 
associated with the proposed project and assesses the extent of vibration that could be noticed 
at nearby houses and the potential for structural damage.  The Draft EIR states that the peak 
particle velocity (ppv) at residences closest to the construction activities is likely to fall in the 
category of barely to distinctly perceptible (a velocity of about 0.1/in/sec ppv).  Caltrans 
states that there would be virtually no risk of architectural damage to normal buildings at 
levels of 0.1 in/sec ppv, and applies a ppv level of 0.2 in/sec as the minimum threshold risk 
criterion for minor architectural damage from continuous vibrations, which is a conservative 
criterion for intermittent or temporary sources of vibration such as construction.  Typically, 
normal site grading and construction practices do not generate sufficient vibration to cause 
structural damage of adjacent buildings.  Pile driving is one construction technique that could 
generate vibration with some potential to damage adjacent structures; however, the proposed 
project would not use pile driving.  Please also see Response to Comment #8-43. 

The issue of differential settlement and slope instability caused by the proposed project's 
earthmoving construction activity is addressed by one of the proposed project's 
components—geotechnical stabilization—as described on pages 21-22 of the Draft EIR.  As 
noted on page 66 of the Draft EIR, the project site and vicinity is generally unstable under 
existing conditions:  "Hill slopes of the project site and some up-slope parcels contain 
mapped landslides, and future landsliding is a possibility."  As a result, the project's 
geotechnical stabilization component would occur prior to subsequent residential 
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construction activities that could trigger differential settlement and slope instability, thus 
avoiding that potential impact. 

 

8-37 28.  Runoff Treatment and Swale 
As described in the DEIR, Chapter 2, Project Description, c. Post-Construction Stormwater 
Management, page 25: 

"The project will have less than one-acre of new impervious surface (approximately 
43,093 square feet), as shown in Figure 10 on page 26.8  In order to reduce the 
amount and rate of site runoff, and to reduce the amount of pollutants in site runoff, 
design would include post-construction stormwater controls consistent with the 
Alameda Countywide Clean Water Program (NPDES Permit No. CAS0029831) 
('NPDES Permit').9  To slow the rate of stormwater from upslope properties and the 
rate of runoff, upslope v-ditches would discharge to one of four inlets located on the 
upslope margin of Kenilworth Road.  The inlets would each be connected to a 49-
inch-diameter pipeline located beneath the roadway.  These pipes would serve to 
detain runoff.  They would transport runoff from the roadway west across the project 
site to energy dissipaters located near the western boundary of each project site.  The 
energy dissipaters would spread water slowly across a geotextile and rock basin, 
where runoff would infiltrate or would slowly dissipate to downslope properties." 

 
As is clear from this description, v-ditches have replaced the grassy swale component 
described in the Initial Study, but in either case treatment occurs after the runoff is captured 
and is routed through the rest of the infrastructure that allows for detention via slowing the 
flow, infiltration, and dissipation in the energy dissipater located near the western boundary 
of each project site.  The upslope v-ditches and inlets on the upslope side of Kenilworth Road 
are situated to slow the rate of runoff from existing upslope properties that now flow 
uncontrolled on to the slopes below, which is the site of the proposed project.  As it stands 
now, the uncontrolled upslope flows are the biggest stormwater runoff flow, not net new 
flows from the impervious surfaces created by the proposed project.  The proposed 
technology is standard technology and its effectiveness would be confirmed through the 
review to meet the standards of the Alameda Countywide Clean Water Program NPDES 
Permit (see page 25 of the DEIR). 

 29.  Rainy Season Construction/Grading 

                                                   
8  The calculations shown in Figure 10 are extremely conservative, for instance the residential footprints 
are assumed to be 4,000 square feet when actually they would be around 2,500 square feet since the homes 
constructed are likely to be two- story rather than one-story ranch-style homes. 
9  As of February 15, 2005, the City is implementing new "C.3" (New Development and Redevelopment 
Performance Standards) stormwater compliance for Group 1 Project (projects that include one acre or more of 
new impervious surface).  These C.3 requirements do not apply to the project because at full build-out, 
including houses, driveways and Kenilworth Road, the project would result in less than one acre of impervious 
surface. 
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As discussed further in Response to Comment #6-20, the project sponsor has agreed not to 
grade during wet weather under any circumstances, and all references to wet weather grading 
in the DEIR have been removed. 

30.  Cumulative Impacts 
Section G, Cumulative Impacts, page 97 of the DEIR, discusses the cumulative impact 
potential to Vincente Creek.  Because the proposed project would reduce surface water 
stormwater flows from existing development and the proposed project, the proposed project 
has no potential to contribute to a cumulative impact and an extensive discussion is not 
provided nor required by CEQA. 

 
31.  Runoff to San Leandro Creek 
The requested correction was made to the restated condition of approval, Standard Condition 
of Approval 8.c, on page 81 of the DEIR.  The incorrect reference to San Leandro Creek was 
corrected to state Temescal Creek.   

 

8-38 As stated on page 80 of the DEIR, the pretreatment would be as specified in RWQCB policy.  
Part of the pretreatment includes the capture of upslope runoff and its detention and slow 
dissipation into a wider area.   

Regarding net impervious surface coverage, please see Response to Comment #8-5, above.  
The proposed project's net new impervious surface would be less than one acre as already 
shown in the DEIR, footnote 2, page 25, and as explained further in Response to Comment 
#8-5. 

The statement on page 82 (lines 2 to 4 of Impact Hydrology and Water Quality–5) is not a 
conclusion.  It is a statement based on the logic that the system needs to be fully designed, 
and that the design process would require compliance with professional and city engineering 
and design standards whose purpose is to sufficiently meet anticipated stormwater flows. 

Downstream stormwater systems are not discussed because they would not be used, and are 
therefore extraneous to the EIR discussion, since the project proposes an on-site stormwater 
management system.  

Please see Response to Comment #8-37(30) regarding a cumulative assessment.  Since the 
proposed project would not substantially increase stormwater flows, if at all, there is no 
potential to contribute significantly to a significant "cumulatively considerable" cumulative 
impact. 

Details regarding regular exceedances of existing storm drain system capacities elsewhere in 
Oakland would be needed to verify the commenter's claim, to establish the facts of the 
matter, and to determine whether or not—and if so, how—they would be relevant to the 
design of the proposed project's stormwater system.  However, given that the proposed 
project's system would be designed to current city and professional standards, including the 
treatment standards of the RWQCB, such information is not pertinent. 
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8-39 34.  Temporary (several months) Earthwork Construction Noise 
The CEQA compliance problem with the Oakland Airport EIR involved analyzing noise 
effects only in terms of average noise levels and not also analyzing effects on peak noise 
levels for impacts occurring over the life of the project.  The Kenilworth EIR analysis 
addresses the peak noise levels associated with construction activities.  The Draft EIR, on 
page 89, first full paragraph, assesses as annoying and potentially significant the temporary 
earthwork-related construction noise impacts expected to range from 60 to 80 dBAs (before 
mitigation).  It states that Standard Condition of Approval 11(1-4) would mitigate the 
potentially significant impact to less-than-significant levels.  In particular, the Standard 
Condition of Approval 11(4) is a process for tracking and resolving complaints.  Standard 
Condition of Approval 11(3) includes taking noise measurements to monitor the 
effectiveness of noise attenuation measures.  Back-up beeper sounds are part of the annoying 
but temporary construction noise and are not considered a significant impact under CEQA.  
However, the project sponsor may agree to such measures, as a condition of project approval, 
as stipulating that drivers turn down beeper volumes to the lowest settings allowed under law 
and/or to substitute use of a flag man for back-up beepers (these options would have to be 
reviewed and permitted by the Occupation Safety and Health Act, or OSHA, as suggested by 
the commenter in his comment numbered 50(B), dated January 19, 2006).  This will be 
considered by the Planning Commission during project review. 

 
35.  Vibration 
Please see Response to Comment #8-39(36), below.  Vibration impacts would be less than 
significant and the City does not feel that pre- and post-construction surveys are appropriate. 

 
36.  Noise 
The analysis of the Draft EIR finds that the new sources of temporary and permanent noise 
would generate less-than-significant noise impacts under CEQA.  Please see Responses to 
Comments #8-39(34) and #8-39(35), above.  Operation of the proposed project would not 
increase already low ambient noise levels.  Maintenance and living noise associated with the 
new seven residences would not be expected to be significantly different from that of existing 
residences, which is at a level that no building-related noise mitigation would be necessary.  
Net new traffic would not change the noise levels from the existing low volume of residential 
trips down the hillside roads (Draft EIR, page 87, third full paragraph).  Construction noise 
could be intermittently annoying and potentially significant.  Standard conditions of approval 
are proposed to address this potentially significant impact and to reduce it to less-than-
significant levels (see Response to Comment #8-39(34).  Noise impacts would be less than 
significant. 

 

8-40 Please see Responses to Comments #8-39(34–36), particularly #8-39(36).  The noise 
potential of the proposed project has been assessed in accordance with standard CEQA and 
the City of Oakland practice.  The assessment finds no basis for any potentially significant 
operational noise impact on an ongoing basis, and finds annoying and potentially significant 
temporary construction noise impacts.  These temporary construction noise impacts would be 
reduced to a less-than-significant level by the proposed Standard Condition of Approval 
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11(1-4).  As noted in Responses to Comments #8-39(35) and #8-39(36), vibration impacts 
would be less than significant and the City does not feel that pre- and post-construction 
surveys are appropriate. 

 

8-41 Please see Response to Comment #8-36.  The DEIR text on page 90, second paragraph, 
second sentence, is revised as follows:   

"Even if construction related ground vibrations were considered to be a significant 
environmental impact, which they are not, the construction equipment proposed to be 
used for the project (graders, backhoes, air compressors, saws, etc.) would not 
generate ground vibration that would be significantly felt off the construction site, as 
defined by Criterion 5, and would not be of sufficient force to cause damage to 
surrounding buildings." 

 
The balance of the section on page 90, paragraphs two and three and on pages 91-92, 
discusses the conditions and logic that support the conclusion that vibration impacts would 
not damage surrounding buildings, as summarized in Response to Comment #8-39(36) 
above, due to the low level and intermittency of vibration forces anticipated, the decrease in 
vibration forces over distance, and the distance of the adjacent homes to the construction 
areas.  (Planning Code Section 17.120.060) 

 

8-42 The significance of the potentially significant construction noise impact is not conditioned on 
the length of the construction period, nor is the mitigation measure which would reduce the 
impact to less than significant and which would be in force regardless of how long the 
construction period is.  As stated in Chapter III, Project Description and Objectives, pages 
27-28, the precise time frames for the various stages of the project are not yet clear, but this 
much is known now:   

1. Improvement and construction of Kenilworth Road will take six months. 
2. Construction of the seven residences would take about two years, but possibly up to 

five years on an intermittent basis depending on permit approvals and market 
demand. 

3. Grading would be limited to the dry season only between April 15 and October 15.  It 
would be completed over the course of one season (six months) and would include 
the geotechnical stabilization of the project site and vicinity, and the construction 
related to the wetlands enhancement and preservation component of the project. 

 

8-43 The last paragraph on page 90 and its continuation onto page 91 describe the expectation that 
vibration levels at 50 to 100 feet from the source would be at the threshold of human 
perception.  This threshold is identified as a peak particle velocity (ppv) of between 0.008 
and 0.012 in/sec.  Further, Caltrans uses a substantially higher ppv level of 0.2 in/sec of 
continual vibration (not intermittent) as a criterion for minor architectural damage and 
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expects no risk of architectural damage to buildings of normal structural integrity at levels of 
0.1 in/sec. of continual vibration; i.e., the level expected at between 50 to 100 feet from 
intermittent vibration sources at the project site during construction.  The first sentence of 
page 91 also states that "Levels at residences closest to the construction activities are likely to 
fall in the category of barely to distinctly perceptible" (ppv of 0.008 to 0.012 in/sec expected 
at 50 to 100 feet from a noise source).  Since the residences range from 50 to 120 feet from 
the edge of the Kenilworth Road extension as indicated in Figure 10, page 26 of the Draft 
EIR, it is unlikely that intermittent vibration would cause damage to nearby homes. Please 
see also Response to Comment #8-39(36). 

 

8-44 The comment points out that the Draft EIR incorrectly indicates that a peak noise range of 
between 50 to 70 dBA would be expected off-site throughout construction of the proposed 
project.  The 2005 Noise Study indicates that these levels may actually be higher in the range 
of 60 to 80 dBA, prior to mitigation.  (The Draft EIR is corrected to reflect this range, see 
Section 2, Revisions to the Draft EIR).  A majority of construction activity would occur at 
distances greater than 50 to 100 feet from the upslope residences. 

A more recent table than the 1971 table cited in the comment lists construction noise at a 50-
foot distance:   

Construction Equipment 50-Foot Noise Emission Limits 

Equipment Category Lmax Level (dBA)1,2 

Arc Welder 

Auger Drill Rig 

Backhoe 

Bar Bender 

Boring Jack Power Unit 

Chain Saw 

Compressor3 

Compressor (other) 

Concrete Mixer 

Concrete Pump 

Concrete Saw 

Concrete Vibrator 

Crane 

Dozer 

Excavator 

Front End Loader 

Generator 

73 

85 

80 

80 

80 

85 

70 

80 

85 

82 

90 

80 

85 

85 

85 

80 

82 
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Construction Equipment 50-Foot Noise Emission Limits 

Equipment Category Lmax Level (dBA)1,2 

Generator (25 KVA or less) 

Gradall 

Grader 

Grinder Saw 

Horizontal Boring Hydro Jack 

Hydra Break Ram 

Impact Pile Driver 

In-situ Soil Sampling Rig 

Jackhammer 

Mounted Impact Hammer (hoe ram) 

Paver 

Pneumatic Tools 

Pumps 

Rock Drill 

Scraper 

Slurry Trenching Machine 

Soil Mix Drill Rig 

Street Sweeper 

Tractor 

Truck (dump, delivery) 

Vacuum Excavator Truck (vac-truck) 

Vibratory Compactor 

Vibratory Pile Driver 

All other equipment with engines larger than 5 HP 

70 

85 

85 

85 

80 

90 

105 

84 

85 

90 

85 

85 

77 

85 

85 

82 

80 

80 

84 

84 

85 

80 

95 

85 
Source:  1999 Arizona Department of Transportation 

Not all the equipment in the table will be used.  The project sponsor indicates that project 
construction equipment could include two excavators, two dozers, two compactors, a scraper, 
and various trucks.  High noise-generating equipment such as various types of pile drivers, 
concrete saws, and hydra break rams, would not be used. 

The 1971 EPA Table cited in the comment letter also contains pre- and post-mitigation noise 
levels.  The above table may be more appropriate because it is more current and may provide 
a more reliable basis for projecting noise attenuation levels. 
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Once the project plans have been further developed, and prior to the start of construction, the 
feasibility of specific construction noise controls will be assessed and all those controls that 
are feasible will be implemented. 

Most of the construction activity (residences, sites, and road extension) for the proposed 
project would occur beyond 100 feet from residences, but within approximately 50 feet of the 
adjacent homes' rear property lines.  Peak noise levels that exceed the dBA established in the 
City of Oakland Noise Ordinance (i.e., 80 and 65 dBA during weekdays and weekends, 
respectively, where the noise source lasts less than 10 days, or 65 and 55 dBA, respectively, 
where the noise source lasts more than 10 days), would be expected to occur periodically at 
the rear property line of adjacent homes located above the Kenilworth Road extension (see 
Table 7, page 84 and Figure 10, page 26, in the Draft EIR).   

Even with failure to fully meet the technical requirements of the noise ordinance, the impact 
would be less than significant because the Construction Noise Criteria 3 and 4 would not be 
violated (see page 86 of the Draft EIR).  An acoustical analysis has been performed and all 
feasible mitigation measures would be imposed, including those adopted by the Oakland City 
Council on January 16, 2001, and those in the 2004 Housing Element Mitigated Negative 
Declaration.  Essentially, the actual nose levels are not relevant for CEQA if all feasible steps 
have been taken to reduce noise impacts, such as the case here.  

 

8-45 Please see Response to Comment #8-44, above.  The proposed project's construction noise 
impacts would not be significant and unavoidable because they would not violate the City's 
Criteria 3 and 4 (see page 86 of the Draft EIR).  An acoustical analysis has been performed 
and all feasible mitigation measures (and standard conditions of approval) would be imposed, 
including those adopted by the Oakland City Council on January 16, 2001, and the mitigation 
measures in the 2004 Housing Element Mitigated Negative Declaration.  There is nothing 
unusual or peculiar about the project site or the project's noise impacts that requires 
additional measures or conditions to reduce impacts.  However, the Planning Commission 
could consider such measures during its consideration of the project, to further reduce the 
already less-than-significant impacts. 

 

8-46 39.  Growth Inducement 
Please see Response to Comment #8-1(3).  The construction of the Kenilworth Road 
extension would be growth inducing.  However, because the deed restriction restricts further 
Kenilworth Road extensions onto private property, and because the sizing of the proposed 
project's sanitary waste treatment will only accommodate the flow from the project's 
residences, the growth-inducing impact of the road extension itself would be neutralized. 

40.  Growth Inducement from "Piecing Off" Larger Parcel 
"Piecing off" is not a common technical term and its reference to a prohibited action is 
unclear and unsubstantiated.  The project sponsor proposed a project on certain lots it owns 
and a series of actions that meet the standard land use and development controls of the City 
of Oakland and other jurisdictions with responsibility for land use regulation for the purpose 
of building seven new residences in Oakland.  The same aspects of the proposed project that 
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neutralize the growth-inducing potential of the proposed project discussed above in Response 
to Comment #8-46(39) (deed restriction on further road extensions and sizing of wastewater 
facility) would also neutralize the project's potential growth inducement to the Felton 
property. 

 

8-47 Please see Responses to Comment #8-46 and Comments #8-1(3) and #8-46(39) regarding 
piecemealing and growth inducement.  The project is not conceived of for design and 
development purposes or proposed as the first phase of one project that includes future 
development of the Felton property.  Future development of the Felton property, were it even 
to occur, would be conceived and proposed as a separate project, subject to all legal 
requirements.  It is wholly speculative to analyze now, especially since there is no application 
for development currently before the City.  Please see Responses to Comments #8-1(4) and 
#8-1(5) regarding the undeveloped nearby area referred to as the Lands of Varney and 
identified in the OSCAR as a potential conservation site.  The proposed project would not be 
growth inducing and would not change development conditions (either forces for or barriers 
to development) faced by the adjacent, privately held, undeveloped and exceptionally steep 
site. 

 

8-48 41.  Mitigation Monitoring and Reporting Program 
Please see Responses to Comments #8-9(10) and #8-9(12).  The use of both mitigation 
measures and standard conditions of approval is a common and accepted CEQA practice.  
The full set of measures (both mitigation measures and standard conditions of approval) will 
be incorporated into another CEQA requirement, the MMRP (CEQA Guidelines, Section 
15097) for monitoring, reporting, and enforcement. 

42.  Mitigation Monitoring and Reporting Program 
Since this comment is a continuation of the previous comment, please see Response to 
Comment #8-48(41), above.  The required MMRP will include all mitigation measures 
required by CEQA and all standard conditions of approval listed in the DEIR. 

 

8-49 No significant unavoidable impacts have been identified in the environmental review process.  
Thus, there is no legal need for more mitigation measures.  However, the Planning 
Commission can add additional measures as deemed appropriate, but they are not necessary 
for CEQA compliance.  Please review the specific responses below to the measures proposed 
in Comments #8-50 to #8-52. 

 

8-50 The comprehensive set of noise standard conditions of approval 11(1-4) reflect those adopted 
by the Oakland City Council on January 16, 2004, and the mitigation measures in the 2004 
Housing Element Mitigated Negative Declaration.  In particular, the C.R.E.E.K.-proposed 
measure ("CREEK Measure") 50(A), using line power is already included in Standard 
Condition of Approval 11(2) (see second bullet) for impact tools, and would be preferred by 
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contractors when possible since it is a less expensive power source.  The efficacy of 
temporary plywood barriers in reducing noise somewhat from extreme noise-generating 
equipment (Standard Condition of Approval 11(3), first bullet), cannot be determined outside 
of a specific case and it would depend on how stationary the source would be, its location on 
the site, and how the wall could be constructed to actually catch and modulate equipment 
noise.  Its effectiveness will be evaluated prior to construction.  CREEK Measure 50(B) is 
not included in the DEIR, but may be effective and may be considered as another measure to 
reduce less-than-significant vehicle back-up safety beeper sounds when the Planning 
Commission considers the project.  CREEK Measure 50(C) is already included in the DEIR 
more stringently than the CREEK Measure (see Standard Condition of Approval 11(1), 
second sentence).  CREEK Measure 50(D) is not included in the DEIR, but may be 
considered as another measure to reduce less-than-significant noise effects. 

 

8-51 None of the proposed CREEK Aesthetic Mitigation Measures 51(A-F) are in the DEIR, nor 
are they required to mitigate a significant environmental impact under CEQA.  They may 
also be problematic for different reasons.  Measure 51(A) undermines the principle of a PUD 
where rigid interpretations of underlying zoning are relaxed if/when there is a design benefit 
of sufficient perceived value.  Measures 51(B-D, and F) would need criteria developed to 
assess compliance.  Measure 51(E) is one option, but it may not be necessary in all 
circumstances, or other options may be aesthetically better and/or more effective.  Arbitrarily 
constraining the options may not be in the best interest of good design.  These are more 
design-related issues and may be considered by the Planning Commission during its decision 
to approve or disapprove the project. 

 

8-52 The C.R.E.E.K.-proposed Mitigation Measures 52(A, and C-G) are not in the DEIR, are not 
necessary to mitigate a significant environmental impact under CEQA, and do not contribute 
to the design and planning of the proposed project.  Some of the proposals are already 
required by law (prohibition on encroachment of neighbors' lots; meeting fire truck turn-
around requirements), or deal with legal and financial issues (nature of roadway, use rights, 
future extension, insuring the neighbors, pre/post home inspections).  However, some of 
these measures could be considered by the Planning Commission in its decision to approve or 
disapprove the project.  Kenilworth Road extension (CREEK Measure 52(B)), is prohibited, 
and is already in the EIR. 

 

8-53 Additional issues from the August 29, 2005 Shordike (C.R.E.E.K.) Letter are addressed 
below. 

15.  Permit List 
As stated in the DEIR on page 28, first full paragraph, Table 1 identifies potential 
discretionary regulatory requirements, and identifies agencies that may rely on the contents 
of this document to inform their discretionary decision-making process.  This list may be 
modified form time to time, and the absence of an activity or an agency from the list does not 
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preclude its use of the EIR for the purposes of granting permits or approvals, or of engaging 
in consultation. 

18.  Need Enhanced Dust Control 
The BAAQMD (1999) requires enhanced dust control measures on construction sites greater 
than or four acres in area.  The project site, as stated in the DEIR, page 11, third paragraph, 
first sentence, is approximately 2.9 acres.  Therefore, the proposed project would not require 
enhanced dust control measures.  The DEIR contains the following five basic BAAQMD 
fugitive construction dust control measures in Standard Condition of Approval 3.b: 

1. Water all active construction areas at least twice daily. 
2. Cover all trucks hauling soil, sand, and other loose materials or require all trucks to 

maintain at least 2 feet of freeboard. 
3. Pave, apply water three times daily, or apply (nontoxic) soil stabilizers on all unpaved 

access roads, parking areas and staging areas, at construction-sites. 
4. Sweep daily (with water sweepers) all paved access roads, parking areas, and staging 

areas at construction-sites. 
5. Sweep streets daily (with water sweepers) if visible soil material is carried onto 

adjacent public streets. 
 

When a construction site is larger than four acres in area, then the BAAQMD requires the 
following enhanced measures in addition to the basic measures listed above: 

1. All "Basic" control measures listed above. 
2. Hydroseed or apply (nontoxic) soil stabilizers to inactive construction areas 

(previously graded areas inactive for ten days or more). 
3. Enclose, cover, water twice daily or apply (nontoxic) soil binders to exposed 

stockpiles (dirt, sand, etc.) 
4. Limit traffic speeds on unpaved roads to 15 mph. 
5. Install sandbags or other erosion control measures to prevent silt runoff to public 

roadways. 
6. Replant vegetation in disturbed areas as quickly as possible. 

 
Finally, the BAAQMD has a set of optional control measures, the use of which they strongly 
encourage at construction sites that are large in area, are located near sensitive receptors, or 
which for any other reason may warrant additional emissions reductions 

1. Install wheel washers for all exiting trucks, or wash off the tires or tracks of all trucks 
and equipment leaving the site. 

2. Install wind breaks, or plant trees/vegetative wind breaks at windward sides(s) of 
construction areas. 

3. Suspend excavation and grading activity when winds (instantaneous gusts) exceed 25 
mph. 

4. Limit the area subject to excavation, grading, and other construction activity at any 
one time. 
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List of Enhanced Fugitive Dust Control Measures, page 6 of 8, Channel Widening Plan:  
http://www.spn.usace.army.mil/guadalupe/4-1.pdf.  And on page 16 of: 
http://www.oaklandnet.com/government/ceda/revised/planningzoning/MajorProjectsSection/
Uptown-PubReview/4E-AirQuality.PDF. 

27.  Characterization of Surrounding Land Uses 
The identified sentence in the Hazards section of the Initial Study (Appendix A of the DEIR) 
is located on page 55 of the Initial Study, in the fifth paragraph and subsection entitled 
"Wildland Fire."  The statement regarding project location and the characterization of 
adjacent land uses is in the context to Wildland fire areas which are located beyond the 
adjacent residences that are close to the proposed project site.  Other sections of the Initial 
Study as well as the DEIR are discussing the whole field of adjacent land uses, from the 
adjacent residences to the Wildland fire areas and open space further a field.  Thus, revisions 
to the text of these other sections are not required.  For more discussion of this topic, please 
see Responses to Comments #8-1(2) and #8-1(4). 

32.   
Please see Responses to Comments #8-1(4) and #8-1(5).  The Open Space, Conservation, and 
Recreation Element (OSCAR) did not include City purchase of the area known as the Lands 
of Varney for a conservation area.  The proposed project is not out of compliance with the 
OSCAR or the General Plan in any manner.  Project purchase of the Lands of Varney would 
not be necessary for compliance with the City of Oakland OSCAR or General Plan.  The 
DEIR has not identified significant land use impacts requiring mitigation. 

The Initial Study (DEIR, Appendix A, page 69) discusses the undeveloped, privately-owned 
land to the west of the project site known as the Lands of Varney and the OSCAR's 
designation as a potential conservation area and the recommendation that the City acquire the 
site, along with other potential conservation areas, as feasible.  The DEIR expands on that 
discussion in Section G. Cumulative Impacts (pages 95-96), and notes three points:  (1) that 
the OSCAR also recommends against purchasing it with scarce City funds, (2) that its steep 
slopes would be a substantial development constraint, and (3) that cities can not apply 
conservation land use controls to private property without voluntary agreement of the owner.   
 
Figure 4 of the City's Open Space, Conservation, and Recreation Element (page 2-10) shows 
the Lands of Varney in the undeveloped area noted in the comment to the west of the project 
site as a Potential Resource Conservation area, not as formally designated open space.  It is a 
smaller area within the larger undeveloped area west of the project site.  The proposed project 
does not involve the purchase—or development—of any of the privately held Lands of 
Varney.  The proposed project is consistent with the General Plan and its General Plan 
designation as Hillside Residential, the purpose of which is "to create, maintain, and enhance 
neighborhood residential areas that are characterized by detached, single unit structures on 
hillside lots" (LUTE, page 147), and it is within a R-30 one-family residential zone. 

33.  Land Use Policy Conformity 
Table 4, Project Conformity with the Oakland General Plan is on pages 71–77 of the Initial 
Study (Appendix A, DEIR).  It identifies a broad range of General Plan policies that are 
directly or indirectly related to the project proposal.  The statements in the Table 4 



 

 
Kenilworth Residential Project Final EIR Page 128  October 2006 

"Substantiation/Comment" column reference either aspects of the proposed project 
description or standard conditions of approval and mitigation measures stated in the Initial 
Study.  These comments are not simply assumptions about project design or unnecessary 
mitigation measures. 

37.  Utilities Runoff Pretreatment 
Please see Response to Comment #8-38.  The project proposes an on-site, post-construction 
stormwater management system.  That system would be sized to not only manage on-site 
flows, but those of existing upslope flows from surrounding properties that are out of 
compliance with existing regulations and which are exacerbating—if not creating—unstable 
slope conditions.  Please see the revisions to the "Post-Construction Stormwater 
Management" subsection of the DEIR, Project Description, page 25. 

38.  Fire Service Impacts 
The Initial Study, DEIR Appendix A, page 91, assessed the potential impacts of the proposed 
project on public services, including fire services.  It found that the small scale of the 
proposed seven new houses would be expected to have a negligible effect on the facilities for 
population-dependent services, such as fire protection, and that the direct and cumulative 
effects would be less than significant.  In addition, the Wildland fire hazard impact was 
assessed in Section 7, Hazards and Hazardous Materials, of the Initial Study, on page 57, 
with Standard Condition of Approval 7.h stated on page 58.  With the City's uniformly 
applied design requirements to protect hillside development from Wildland fire (Standard 
Condition of Approval 7.h.), and with no city development prohibitions in the area related to 
Wildland fire hazard, the impact would be considered less than significant.  For reader 
convenience, the City's uniformly applied wildfire protection hillside development design 
guidelines of Standard Condition of Approval 7.h. from page 58 of the Initial Study, and with 
which the proposed project would comply, are as follows: 

1. Roads not to exceed a 12% road grade and granting an easement so a complying 70-
foot diameter turnaround for fire trucks. 

2. Fire water flow meets fire code. 
3. Demonstrate water pressure meets fire flow requirements or use approved fire 

sprinkler system in new structures. 
4. Install four new fire hydrants. 
5. Use plant species for landscaping that comply with City's vegetation management 

program. 
6. Fire apparatus turnaround shall be dedicated and unobstructed at all times. 
7. Submit survey and site plans for fire department review, prior to issuance of building 

permits(s) for the first house. 
8. Road turnouts shall be provided per City's draft access road standards for dead-end 

streets. 
9. All hydrants closest to any of the proposed building(s) shall be operational before 

construction. 
10. All new homes shall be provided with an approved residential sprinkler system. 
11. Each home shall have steps on grade when on-site slopes to access the rear exterior 

walls exceed 15 percent. 
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8-54 The responses to all of the comments contained in the C.R.E.E.K. letters of January 19, 2006 
and August 29, 2005 submitted by John R. Shordike, correct many misperceptions about the 
nature of an EIR and the requirements for a sufficient, objective, accurate, and complete EIR.  
As such, the Final EIR will consist of the Draft Focused EIR, revised as indicated, and the 
responses to all of the public comments submitted on the Draft Focused EIR.  Recirculation 
of a rewritten document, or this document, is not required. 

 

8-55 The environmental review process for the Kenilworth project complies with CEQA.  The 
environmental review history of the Kenilworth project is presented in the Draft Focused EIR 
on page 1.  On July 19, 2005, the City Council directed that an Initial Study be prepared to 
determine whether a Negative Declaration or Focused EIR were required.  The City 
determined that this Draft Focused EIR should be prepared.  It was published on December 5, 
2005, circulated for public review, and is now in the stage of responding to all written and 
oral comments made on the proposed project regarding the adequacy of the environmental 
review. 

 

8-56 As noted in the Draft Focused EIR as modified, page 2, first paragraph, "the applicant has 
agreed to voluntarily add all such standard conditions of approval to the Mitigation 
Monitoring and Reporting Plan ('MMRP') developed for this EIR, which will be enforceable 
through the conditions of approval" and CEQA statutes.  For further discussion on this topic, 
please see Responses to Comments #8-9(10) (and #8-9(11)) regarding standard conditions of 
approval, and also #8-9(12) and #8-48(41). 

 

8-57 The proposed project protects the creek.  On pages 25-27 of the Draft EIR, the Wetland 
Enhancement and Preservation component of the proposed project is described, including the 
deed restriction that establishes the creek buffer and prevents harmful activities.  The 
Oakland Creek Protection Ordinance and the proposed project’s compliance with the 
Ordinance are assessed under Impact Biology – 9, on page 63 of the Draft EIR.  Further 
protection is found for construction-related filling and degradation impacts in Impact 
Biology – 5 on page 58; Impact and Mitigation Measure Biology – 3(i) on pages 54-56; 
Impact Geology and Soils –  2, including Standard Condition of Approval 6.b on page 71; the 
discussion of existing erosion/siltation and runoff conditions on page 77; Impact Hydrology 
and Water Quality – 1 and Standard Condition of Approval 8.a on page 79; and Impact 
Hydrology and Water Quality – 3 and Standard Condition of Approval 8.c. on page 81. 

Please see also the following:  (1) Response to Comment #8-1(6) regarding Internal 
Inconsistencies in Project Description; (2) Response to Comment #8-1(7) regarding 
Boundary Easement; and (3) Response to Comment #8-8(c) regarding Unsupported Project 
Objectives. 
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V.  RESPONSES TO VERBAL COMMENTS 

 

The City of Oakland Planning Commission held a public hearing on January 4, 2006, to provide the 

public an opportunity to comment on the Draft Focused EIR. 

Below is a summary of comments that were made verbally at the public hearing, followed by the 

transcript.   

 

Project Introduction and Planning Process Comments 

Leigh McCullen introduced the project and gave a short history of the planning process to date for 
the project.  David McDonald iterated the evolution of the project and the planning process over the 
past few years.  He clarified an issue regarding the number of lots on the site, and introduced some of 
the problems they've been having in the area with respect to stormwater, landslides, slope stability, 
and access issues, and use of an unpaved roadway.  He suggested that the benefits of the proposed 
project include building stability into the slope and paving the roadway. 
 
Commissioners Lighty and Franklin asked about the apparent level of engineering required for the 
proposed project, and the square footage of the concept houses, and David McDonald discussed in 
more detail some of the landslide repair issues he is facing while the status of both the proposed 
project and the unpaved road on the site remains undetermined. 
 
Emelyn Carothers spoke on behalf of her clients who are neighbors of the project site, and reiterated 
the danger associated with the unpaved road with continuing traffic, delays to the project, and the 
continuing rain.  She clarified for Commissioner Mudge that the status of the road as either an 
unpaved right-of-way or a private road is unclear, which has rendered attempts to close the road 
unsuccessful.  Commissioners Boxer, Mudge, Franklin, and Lighty debated the appropriateness of 
linking work on the slope's stability to the proposed project. 
 
David McDonald spoke about his frustration with trying to do the repairs without development, and 
brought up the question of liability if a car slides off the unpaved roadway.   
 
Mark Madras, representing two neighborhood organizations, expressed disappointment that the 
planning process has been contentious, and that a solution hasn't been found that satisfies CEQA 
requirements, the City, the developer, and the neighbors.  He stressed their goal that a cooperative 
solution be found. 
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Ralph Kanz pointed out a conflict between the approvals and permits that have been previously 
granted, and the purpose of the EIR: namely, that an EIR should be approved before permits are 
granted. 
 
Richard Grassetti said the project is a piecemeal project, with half done under the guise of an 
emergency, and the half that remains being proposed in the guise of an emergency.   
 
Sonja Honda mentioned a press report claiming inappropriate project management at Fruitvale 
Village.  He indicated its applicability to the proposed project as the City Council frequently doesn't 
understand what it's voting on.  He also noted a tendency of the Council to support the Planning 
Commission, violations of the California Public Records Act, and files lost by various city 
government offices.  He also cited the Leona Quarry project's approval as evidence of rubber-
stamping by the City Attorney's office and the City Council. 
 
Commissioner Franklin, Leigh McCullen, Mark Wald revisited the issue of who had responsibility 
for the unpaved road.   
 
Commissioner Boxer said it would be appropriate for the Commission to direct staff if the Final EIR 
needs to examine stability and engineering, and generally to explore comments relating to any 
inadequacies of the Draft EIR. 
 
Commissioner Mudge said she'd like to see from the appellants what they would like to change about 
the project, rather than the statement that the alternatives analysis is not adequate.  Commissioner 
Lighty agreed.  Commissioner Lee stated that without the motivation of the project the project 
sponsor might not have motivation to stabilize the slope, and that if the Commission could get to the 
bottom of the reason for opposition, maybe they could move forward.  Commissioner Boxer stated 
that his direction was to accept or reject expressions of public concern. 
 
Commissioner Franklin agreed with Commissioner Mudge, but stressed his concern for the public 
safety when the slope is unstable.  Mark Wald said he believes that the City's position was that the 
road was not their responsibility.  The hearing closed after further discussion of responsibility for the 
unpaved road. 
 

Response 

The discussions indicated above relate to the proposed project's review process and to the 

City's project review process in general, and do not contain any specific concerns about the 

adequacy or accuracy of the Draft EIR.  Discussion of what entity has legal responsibility for 

the unpaved road is not related to environmental review of the proposed project.  One 

component of the proposed project is slope stabilization and road improvement.  Please see 

Chapter III, B.1. Project Components, pp.22 to 25 of the Draft Focused EIR for a description. 

 

Tree Removal 

Mark Madras and Don Holve expressed concern that eucalyptus trees were removed.  Richard 
Grassetti indicated that not doing a nesting survey before cutting down the trees was negligent.  He 
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indicated further that the Draft EIR's statement that the nesting period ended July 31st was erroneous, 
as it was based on the Streambed Alteration Agreement, which only applies to riparian vegetation, 
not the eucalyptus grove. 
 

Response 

Please refer to Response to Comment #5-39 regarding the removal of eucalyptus trees and 

the Lake and Streambed Alteration Agreement.  Please refer to Comment #5-18 regarding 

site surveys of bird nesting, and Response to Comment #4-A regarding the timing of raptor 

nesting. 

 

Enforcement and Mitigation and Improvement Measures 

Don Holve brought up that the project is a Planned Unit Development, and as such, it incorporates 
basic covenants, conditions and restrictions (CC&Rs) on project design and scope, which are 
applicable independent of follow-through by this developer or other developers if the lots are sold 
off, for example the Kenilworth extension prohibition should be in all seven deeds.  Mr. Holve 
indicated that the project sponsor violating his permit by cutting down trees on the site demonstrates 
the need for enforcement of the CC&Rs.  He stated that the project sponsor also committed a timing 
violation with the way he dealt with the overburden from the unpaved road. 
 
Mark Madras indicated that one of the major concerns the neighborhood organizations had with the 
Initial Study was the unenforceability of the improvement measures under CEQA, and indicated that 
the neighborhood organizations would be submitting detailed written comments. 
 
Richard Grassetti indicated with its use of various improvement measures, the Draft EIR and the 
Planning Department was setting up a parallel process to CEQA. 
 

Response 

Please see Response to Comment #8-9(10) for discussion of Improvement Measures.  Please 

see Response to Comment #5-39 for discussion of alleged tree cutting violations. 

 

Neighborhood Disruption 

Don Holve stated that there should be constraints which limit day-to-day disruption during the 
construction process, and that he moved to the canyon almost eight years ago and construction has 
continued throughout that time. 
 

Response 

Please see Responses to Comments #8-40 (on the neighbor's experience), #8-42 (on 

construction schedule), #8-44 (on the noise analysis), #8-45 (on noise impacts), and #8-50 

(on construction noise mitigation measures).  The Draft EIR indicated that the temporary 

construction noise impacts would be annoying and potentially significant.  It included a set of 



 
 
Kenilworth Residential Project Final EIR Page 134 October 2006 

standard conditions of approval (11-1 through 11-4) to reduce impacts to a less-than-

significant level.  The expected construction schedule for the Kenilworth Road extension is 

six months as noted in Response to Comment #8-42. 

 

Geology and Slope Stability 

Richard Grassetti states that the Draft EIR does not include a sufficient description of the geologic 
stabilization that is being proposed. 
 

Response 

Please see Responses to Comment #8-4 and #8-33 regarding the DEIR slope stability 

discussion, and its sufficiency. 

 

Draft EIR Authorship 

Richard Grassetti indicated that the Draft EIR appears to have been written by the project sponsor's 
attorney. 
 

Response 

Please see Response to Comment #8-1 regarding the authorship of the Draft EIR. 

 

Alternatives 

Richard Grassetti indicated that the selection and analysis of alternatives were inadequate. 
 

Response 

Please see Response to Comments #8-12 through #8-15 regarding alternatives selection and 

analysis. 

 
General Comments About Adequacy and Accuracy of the DEIR 

Mark Madras indicated generally that some concerns raised in response to the Initial Study were not 
addressed in the Focused EIR.  Don Holve agreed and indicated that the Draft EIR needs to be 
rewritten.  Ralph Kanz stated that the Draft EIR was poorly written and that he would be submitting a 
list of deficiencies in writing.  Richard Grassetti stated that the Draft EIR was not certifiable. 
 

Response 

In the discussions summarized above, the commenters do not identify a specific inaccuracy 

or insufficiency of the Draft EIR.  The commenters' concerns will be considered by the 

decision-makers as part of their decision whether to certify the EIR. 
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OAKLAND PLANNING COMMISSION 

January 4, 2006 

 

Agenda Item 5: 

Kenilworth Road 
Construction of seven single-family dwellings by means of a Planned Unit Development 

 

 

CHAIR JANG: 
 We can take Item 5. 
 
MS. McCULLEN: 
 Thank you, Chairman Jang, and members of the Commission.  This project will provide for 
the establishment and the planning and development of 2.9-acre parcel located on Kenilworth Road.  
Ultimately, it would provide for the construction of seven single-family dwellings.  The project also 
includes a number of infrastructure improvements, including roadway improvements, stormwater 
management, wildland fire protection, geotechnical stability of the site, and wetland protection. 
 On April 20th and May 4th, this item was before the Planning Commission.  The Planning 
Commission did approve the project on May 4th with a categorical exemption from CEQA, as you 
may recall.  Subsequently, that decision was denied.  It was appealed to the City Council and the City 
Council overturned the Planning Commission's decision, and directed staff to prepare further 
environmental analysis for the project—specifically directing staff to prepare an Initial Study, which 
was done, and the Initial Study was circulated in July 2005.  As a result of that Initial Study, it was 
found that a number of potential issues could be addressed through standard Conditions of Approval; 
however, a number of issues were identified that would have potential impacts—impacts, such as 
aesthetics, biological resources, geology/soils, hydrology, and noise—and these impacts are 
addressed in the Focused Draft Environmental Impact Report that was circulated in December, which 
you should have a copy of. 
 Ultimately, it was found in the draft that there were no significant environmental impacts of 
the project that cannot be addressed through, or mitigated through, standard Conditions of Approval, 
Best Management Practices, or mitigation measures. 
 With that, I'd be happy to answer questions you may have on behalf of staff.  The applicant is 
here to speak. 
 
CHAIR JANG: 
 OK.  Do we have questions for staff? 
 
MS. McCULLEN: 
 Actually, I would just like to add on the purpose for this meeting tonight is to have the 
Commission provide staff and project sponsor direction regarding the Final Environmental Impact 
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Report and also the project.  Also, to close the public hearing on the Draft EIR and the Planning-
related submittals, but continue to accept comments until January 19th.  After that, staff will prepare 
the Final Environmental Impact Report and we will be bringing that back to you.  You will be 
making a decision on the Final Environmental Impact Report and the Planning-related submittals. 
 
CHAIR JANG: 
 Before the applicant starts, tell me how many speaker cards we have. 
 
MR. MILLER: 
 There's the applicant and then I have six speaker cards from neighbors—two of which are 
going to cede their time to two others, so I believe it's a total of four speakers with the time for six. 
 
CHAIR JANG: 
 OK.  Would the applicant wish to begin the presentation? 
 
DAVID McDONALD: 
 Hi.  My name is David McDonald.  I'm the project sponsor.  And some of this, Leigh has 
already presented, but the project came through May 5th, or May of 2005, and it was considered 
through an exemption, but the concerns were raised.  So, we proceeded to prepare a Focused 
Environmental Impact Report.  We felt that was a better way to go and it was more dependable than 
an Initial Study, which was the other option—we did both.  I'm not a CEQA expert here, but 
essentially we're here today to take some public comments and comments from staff.  So, I'd like to 
make another short presentation of the project.  
 I'd also like to note that, on the handouts, the bulk analysis showed an earlier version of it, 
which had eight houses, and that's incorrect.  I'd like to re-direct over to the Initial Study and the 
EIR—that's on pages 13 and 26— where it shows there are actually seven lots as proposed, and 
previously approved and appealed.  So that was just a couple of years old analysis that got in there 
accidentally. 
 The project itself has evolved over the past few years.  There have been some challenges.  
There is no stormwater management in the area, so there have been a lot of landslide problems, slope 
stability problems, access issues for the neighbors—like to access the rear of their lots—so there 
have been a lot of challenges in a way to mitigate that the people can get down there, but also not 
disturb the ground.  And we're hoping to move forward on this as quickly as possible. 
 Originally, a lot of time was focused on the creek area (which is the blue area here 
[indicating]), where we were trying to get a larger buffer zone.  We worked pretty heavily with the 
Environmental Services Department, and we came up with a plan where we're merging the first two 
lots together and we enlarged the lot over on the south side in order to get a 20- to 25-foot buffer 
around the creek zone and completely protect it, leave it alone, and create a larger buffer zone around 
it. 
 The five lots were dedicated in 1925.  They're old lots.  Of the five lots, there were four 
[application project numbers]; a couple got merged over the years.  We'll have a total of seven, but 
they're all about fifty percent larger than the average lots in the area.  The roadway is dedicated to the 
City, but the City never accepted because of the improvements, so currently the roadway has been 
improved to about 10 feet after the 78 Kenilworth house (right about here [indicating]).  Then after a 
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large landslide happened a couple of years ago, we were able to get permits to repair it on the north 
side of the creek area (this area right here [indicating]).  So that area, which is part of the project, was 
already repaired and now the water problems we're having are further down where we haven't done 
any work. 
 The benefits of this project are we're creating emergency vehicle access down into an area 
where they can really use it, and adding fire hydrants and fire protection services.  We're creating a 
water management system and stabilizing the entire site. 
 After this infrastructure—which this project is proposing—is put in, then any houses which 
are built on those seven lots have to go through the standard design review process that any other 
neighboring house would have to do.  So, this isn't looking into actual designs of houses at all and 
there are no approvals that we're applying for right now. 
 Also, the process that we went through:  we worked a lot with the neighbors, City staff, 
Environmental Services, Public Works—each one.  The project has evolved quite a bit:  about the 
alignment of the road being between the right-of-way, preserving the landscaping that some of the 
neighbors had placed within the road—positioning the road in such a way that it would work with 
that.  
 At this time, I'm not sure that everyone remembers the project, but we worked pretty hard 
with Ms. Bruner to try to mitigate the issues with the appeal, and we came up with a lot of pretty 
creative ways to try to work with the neighbors.  In the end, it didn't seem to work out, so here we 
are.  Appreciate your time.  Thank you. 
 
COMMISSIONER LIGHTY: 
 Are you a frustrated engineer or an actual engineer? 
 
DAVID McDONALD: 
 I have some frustrated engineers. 
 
COMMISSIONER LIGHTY: 
 Because, I'm just wondering…  It seems more like an engineering experiment, really, than a 
development project.  I mean the level of engineering is rather extraordinary, it seems to me. 
 
DAVID McDONALD: 
 In the beginning, it was a basic landslide repair, but we've done a lot of extra analysis to 
prove every question that could conceivably be asked.  The same thing has been analyzed by several 
different people.  That's the process we've gone through. 
 
COMMISSIONER LIGHTY: 
 Yes, I'd say that. 
 
DAVID McDONALD: 
 It's frustrating. 
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COMMISSIONER LIGHTY: 
 Well, I can see why.  I mean the retaining walls, the elaborate retaining walls, the placement 
of the leach field, the drainage systems on both sides of the creek, the creek protection… 
 
COMMISSIONER FRANKLIN: 
 I was reading this, and I thought I was at work.  OK, this is the Hunters Point Shipyard.  
We're doing the same thing. 
 
COMMISSIONER LIGHTY: 
 How big are the houses? 
 
DAVID McDONALD: 
 They're not designed yet.  There are some conceptual houses, and typically on a hillside, 
we're in the 4,500-square-foot range. 
 
COMMISSIONER LIGHTY: 
 Yes, that's what I thought… 4,500. 
 
DAVID McDONALD: 
 The nice thing about the earlier work that we did a year or two ago is you can walk down this 
[indicating] after some pretty serious rains like we had last week and look at the area we did and it's 
right, it's stable, it's been through a couple of winters, and it works.  Every winter it rains, and we 
drive down it and just see more damage to the property.  It's really frustrating.   
 
COMMISSIONER LIGHTY: 
 So the landslides you're going to repair? 
 
DAVID McDONALD: 
 They're all across here [indicating] and here, and there was a really large one here that was 
already repaired.  Another challenge we're running into is the contractor we use—all he does is 
landslide repairs, his father did landslide repair, he's just really good at what he does—and he takes it 
pretty seriously.   
 The state of this repair [indicating] is in jeopardy because without the pavement on it that 
caps it, it breaks up the compaction and water starts seeping in.  We went down about 25 feet.  We 
really went all the way down into the base rock.  A lot of people, like over on Dawn Street 
[indicating], they just repaired like right where the house was, while we started at the base of the 
property line and went all the way out.  We did a really quality job.  So, it's concerning to now see 
the roadway–where we put a half a million dollars into it–to see the repair, just on that portion of it, 
starting to show signs that the water's getting in. 
 That's why in the application, with these rains I don't think we'll opt for it, but Vice Mayor 
Bruner was willing to issue a wet weather permit, which is not typical, if we were able to get through 
this process, to be able to solve some of these problems sooner than later.  But, it's probably getting a 
little too late in the game.  Any other questions? 
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CHAIR JANG: 
 Mr. Miller, the other speakers for tonight? 
 
MR. MILLER: 
 Yes.  Emelyn Carothers. 
 
EMELYN CAROTHERS: 
 Good evening.  I'm Emelyn Carothers.  I'm the attorney representing John and Sheryl Clark, 
who are the homeowners who experienced the terrible landslide that Mr. McDonald just referred to.  
And, in fact, they also participated financially in repairing the road because it took a joint effort. 
 I've spoken to you before twice last spring about this problem and I'm here today to let you 
know that it has become more urgent.  We're starting to see earth slippage in the last rains.  There 
have been further landslides further down the road.  We're continuing to experience neighbors 
driving big trucks down the road.  Our concern is that, until this project is completed and that road is 
paved, this entire hill is in jeopardy, including my clients' home.  I know you've all seen the pictures.  
I believe you all have copies of the letter from Ted Yeghoian, who is the contractor that Mr. 
McDonald referred to that repaired the landslide, who stated that this road should not be driven on 
until it is paved and stabilized.  And the problem is that we continue to have traffic on it, the project 
continues to be delayed, and the danger increases exponentially—and particularly after the last rains. 
 So, I'm here on behalf of my clients to ask that you consider this to be an urgent situation and 
act without delay to the extent possible.  Thank you. 
 
COMMISSIONER MUDGE: 
 May I ask a question? 
 
CHAIR JANG: 
 Sure, go ahead. 
 
COMMISSIONER MUDGE: 
 Why is the road being driven on?  Does it need to be driven on? 
 
EMELYN CAROTHERS: 
 Apparently, several of the uphill neighbors—my understanding is that they have been 
sending work crews down the unpaved road in order to be able to more easily haul weeds out, or do 
some of their landscaping work, and have consistently been driving on that road, which we have 
videotapes of and can certainly show you.  But that's been an ongoing problem. 
 We have not been successful in having Kenilworth Road closed.  I know the Planning 
Commission directed the Public Works Department to investigate that, but we've been getting 
nowhere on it.  And, when I call Public Works, time and again they say they don’t know anything 
about it.  So, it's a very frustrating situation and we're not quite sure where to go, except that getting 
this project done and getting the road completed seems still to be the most expedient way to solve the 
problem. 
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COMMISSIONER MUDGE: 
 This is an unpaved public road? 
 
EMELYN CAROTHERS: 
 Well, that's a really good question.  It was dedicated as a public right-of-way and I believe 
the City Council accepted the dedication sometime years ago but, to my knowledge, it was never 
accepted formally as a public road.  In fact, when it slid, my clients asked the City to repair the road 
and we have several letters where the City said:  no, it's not our responsibility because we've never 
accepted responsibility for it as a public road.  But, when my clients tried to close it off, then… 
through some neighborhood controversy, the police were brought in and they were informed they 
could not block off the road.  They had to allow continued use. 
 
COMMISSIONER BOXER: 
 Could I just ask you one further question through the Chair? 
 
CHAIR JANG: 
 Commissioner Boxer. 
 
COMMISSIONER BOXER: 
 I'm having flashbacks to the last meeting about Grizzly Peak, but due to the circumstances, 
you know, you never know where all the facts are.  I'm just trying to understand.  The position of 
your client is that we need to approve this development so that the hill is stabilized? 
 
EMELYN CAROTHERS: 
 That really is their position. 
 
COMMISSIONER BOXER: 
 OK. 
 
EMELYN CAROTHERS: 
 You can have your own reasons to approve it, but I want you to understand that it really is in 
the best interest of the people who are in that area that this project be allowed to go through because 
it will have the effect of stabilizing… 
 
COMMISSIONER BOXER: 
 OK.  Let me just make—with permission—I'm sorry, maybe I'm a little dense here.  Was 
there some action that the City took that has caused this condition to be there?  In other words, if this 
road was a 'public right-of-way' dedicated but not accepted…?  We didn't do anything as a Planning 
Commission last April and May that would allow this landowner to do certain improvements, which 
now are causing the hill to slide.  So, it seems like a false choice to me, quite frankly, that I have to 
approve a seven-unit development in order to stop a hill from sliding and causing further damage.  
That's a rhetorical question; you don't even have to answer it. 
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EMELYN CAROTHERS: 
 Well, if the hill is not stabilized, there will be further problems in that area.  I think there's no 
question about that, and I'm merely pointing out that it may be in the City's best interest to allow that 
to be stabilized before the uphill properties start to slide down into the creek. 
 
COMMISSIONER BOXER: 
 I'm going to stop my line of questioning because it's not going to get us anywhere today. 
 
COMMISSIONER MUDGE: 
 Maybe I don't understand your concern, but this body did approve this project back in May 
and April based on a categorical exemption from CEQA, and the only reason why it's back in front of 
us is there was controversy over the procedure that we should use. 
 
COMMISSIONER BOXER: 
 I understand, but nothing was done on the property subsequent to our approval because it was 
appealed and the appeal was accepted by the… 
 
COMMISSIONER MUDGE: 
 Simply that it's been raining hard. 
 
COMMISSIONER FRANKLIN: 
 Through the Chair?  This to me is like when Congress has a bill—and it's a very important 
bill—and they tack on something to get it to pass through.  I feel like this is a hazard and this hazard 
should be dealt with whether they are building homes or not.  I think it's disingenuous to say:  well, 
you have to approve these seven lots to take away this hazard.  The hazard should be dealt with if 
they never develop these properties.  Because there's imminent danger of it sliding, whoever owns 
the property should deal with this issue.  Yes, this project did come before us and we approved it, but 
I just think that's a tack on:  we have to approve this project quickly to stop the landslide. 
 
EMELYN CAROTHERS: 
 I would add that my clients did try to protect the property and they were told by the City that 
they did not have the right to because this road was the City's jurisdiction. 
 
COMMISSIONER FRANKLIN: 
 I agree with that.  I understand that they tried to block it off, but… 
 
COMMISSIONER BOXER: 
 Commissioner Mudge, I understand what you're saying.  You're just saying this is outside the 
realm of this particular item, which is for us to determine whether or not the EIR and blah, blah, 
blah—I got that, but I'm just conceptually trying to get my arms around that since I wasn't on this 
Commission in April and May when it came to us last time, so I appreciate the indulgence of the 
Commission. 
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COMMISSIONER FRANKLIN: 
 I agree with you, actually—and I was here. 
 
COMMISSIONER LIGHTY: 
 If I could weigh in on this?  I'm surprised by the turn this conversation has taken.  I'm going 
to have to agree with Commissioner Mudge on this.  
 The situation is that the property owner has a proposal that will address all of the 
environmental conditions, right?  We can evaluate the adequacy of that proposal.  It has a plan to 
alleviate the landslide conditions to protect the creeks as part of an overall development.  The 
question of—absent that development—does the landowner have the obligation to stabilize that 
hillside if, in fact, it's the use of a public right-of-way that's causing the problem, becomes a separate 
and distinct legal issue that we don't really have to adjudicate.  So, if we assert that:  hey, tough luck; 
build the houses or not, fix the hillside.  But the landowner could come back and say:  But it's not my 
property that's causing the problem, and you are not in a position to tell me to fix a problem that I'm 
not responsible for. 
 
COMMISSIONER FRANKLIN: 
 I've listened to the attorney's comments and I've completely just stepped back away from the 
project and just listened to her tie the two together.  And I understand that by approving the project, 
this whole issue may be resolved through this over-engineering the hillside and keyways and 
preventing loss and this and that.  I'm just hearing that one piece:  hurry up and approve this project, 
so we can save the hillside.  I'm addressing just one specific piece of it. 
 
COMMISSIONER LIGHTY: 
 Right.  But what I was going to suggest is look at it this way:  we did approve the project.   
 
AUDIENCE: 
 Exactly. 
 
COMMISSIONER LIGHTY: 
 These folks that she [indicating] represents, their house is in jeopardy.  They're saying to us:  
you guys approved this; if this remediation and landslide repair had gone forward, my clients' house 
wouldn't be in jeopardy. 
 So you have to understand that basically a process issue over the type of environmental 
review that's required has delayed landslide remediation, therefore potentially destroying their house.  
I think it's a reasonable argument to make. 
 
DAVID McDONALD: 
 May I make a quick comment? 
 
CHAIR JANG: 
 OK.  Mr. McDonald. 
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DAVID McDONALD: 
 I just wanted to comment that we had to fight pretty hard to get the approval to do this 
[indicating] landslide repair which had no development attached to it.  They wanted us to go through 
the full environmental level before we did any physical repair jobs.  And it wasn't done through an 
emergency permit; we had to go through all the reports and geotechnical, so we've been working on 
this for several years, to actually be able to repair it.  The development, obviously, that's the whole 
picture of it, but we would have been happy just to have come in and done the repair, separately than 
some of the development portion, because it's damaging the property and costing us money also. 
 And I think the frustration you might be hearing from the Clark's attorney is that they tried… 
with a lot of this area where it's not improved, there are no guardrails and so, when there was the 
landslide, cars were going down an 8-foot section of dirt that the other 10 feet had slid down the hill.  
If a car drove by there without a guardrail and slipped down the hill, I'm sure it would be a legal 
issue.  And when they closed the road down, they were told to open it.  It's a hard mix because on 
one hand, we don't want to take sides on it, we just want to get the development done, and fix the 
problem and move forward.  At the same time, I think that, if the project is delayed—it's not 'hurry 
up and approve it,' maybe the answer is:  temporarily, let's close it down for a little bit so that we 
don't have to address the legal issues in a different way if a car ends up down the hill.  I think that's 
kind of the position of everyone:  we just want things to be safe. 
 
CHAIR JANG: 
 Commissioner Lee? 
 
COMMISSIONER LEE: 
 Yes. 
 
MR. MILLER: 
 The first speaker is Mark Madras, who has two minutes ceded from Marjory Madras. 
 
CHAIR JANG: 
 OK.  Four minutes. 
 
MARK MADRAS: 
 Good evening.  My name is Mark Madras.  I live at 7061 Devon Way.  I appreciate all the 
effort that you are making on all of these projects. 
 I'm just going to quickly say how disappointed I am that this discussion has gone in the 
direction it has because we just saw the Head Royce School presented with full support of the 
neighbors and I support you [indicating].  We could talk about the whole slide issue for a long time, 
but that's not what I want to talk about. 
 What I do want to say is that I'm here to represent the neighbors of the Kenilworth project.  
There are over 200 general neighbors that make up what we call C.R.E.E.K.—The Claremont 
Residents for Environmental Enforcement at Kenilworth—and the North Hills Phoenix Association, 
all of whom supported our successful appeal to the City Council last July.  I want to say, again, our 
goal is to cooperate with the City and the developer to ensure that the Kenilworth project satisfies all 
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the City and CEQA requirements, protects the environment, and addresses the desires of the 
developer and the neighbors. 
 We and our attorney have made repeated what we consider good faith efforts to sit down with 
the relevant parties and work out our concerns in a mutually agreeable way.  There was quite a lot of 
activity in that direction last July when Jane Bruner got us all together.  I think we all felt we made a 
lot of progress, but there wasn't enough time to do it before the appeal was scheduled and things 
weren't tight enough to make everybody feel comfortable, so we had to go ahead with our appeal and 
our appeal was upheld in July.  And the result of that appeal was the Focused Environmental Impact 
Report that we're talking about tonight. 
 We really did want to cooperate and communicate; we told everybody that.  But, 
unfortunately, none of that has occurred since last July.  Instead, within a very few days of the City 
Council requesting the Focused Environmental Impact Report, the developer cut all eucalyptus trees 
on the property.  Everything that's in here that's green [indicating] is now gone.  And, not only were 
they cut, but they were cut with no communication to us or anyone else at all.  We were outraged that 
the environment would be so dramatically altered before this extended environmental impact review 
could be conducted.  And, when we complained to the City, a stop work order was issued.  So, I only 
mention this not to create controversy, but to help you understand why we are concerned about this 
project. 
 We've also looked carefully at this draft environmental impact review—we and our 
attorney—and we're really disappointed that a lot of the concerns that we had before, especially the 
ones that we were discussing under Jane Bruner's guidance, are simply not dealt with in this 
document.  There are a lot of examples; I don't want to list them all.  You'll be getting written 
comments to substantiate this.  But I do want to point out that, at least as far as we read this, one of 
the major concerns we had with the Initial Study is that things were cast in terms of improvement 
measures and CEQA requires mitigation steps in order to be enforceable.  And there aren't mitigation 
steps in this report except, perhaps, if you're generous by some indirect method.  So, that's really a 
concern of ours. 
 We're going to be preparing detailed comments with our attorney for filing by January 19th.  
Janice Holve, who's here and whose husband will speak after me, has already submitted comments 
based on the direct personal experience they had when this [indicating] repair was done next to the 
Clark's house. 
 We'd like to really stress the fact that we want to cooperate and we'd like to invite each of 
you to visit our neighborhood.  We would be happy to show you what we're concerned about.  We'd 
also be happy to come and visit you, and go over these things in a way that I think would be easy to 
understand. 
 So, I just want to conclude by saying that it's our goal to cooperate, try to work things out 
together.  I think the Head Royce project we just all saw was really inspirational.  I'd just feel great if 
we were all here saying the kinds of things that they did, but unfortunately, we're not.  I hope we can 
get there.  If we can't, then we'll have to pursue all of our other options.  I'd like to thank you for your 
attention, and introduce Don Holve. 
 
MR. MILLER: 
 Don Holve and he has two minutes ceded by his wife—Jane, Janice—Holve. 
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DON HOLVE: 
 As Mark said, my name is Don Holve, and my wife and I live uphill of the project.  We own 
a house [indicating] here and the lot adjacent to it.  As Mark has stated, the EIR needs to be rewritten 
to address the City concerns, and Richard Grassetti will talk about that in more detail. 
 In conjunction with the EIR, the neighborhood association has previously provided a list of 
key neighbor concerns.  These can be broken down into two basic categories, which are:  (1) project 
design constraints and (2) construction disruption minimization for the neighborhood. 
 I want to highlight just one point on the project design and scope.  The project is a planned 
unit development and, as such, it incorporates basic [covenants, conditions & restrictions], which are 
applicable independent of follow-through by this developer or if specific lots are sold off to 
independent owners/developers.  There really must be enforcement provisions to ensure follow-
through by the developer or developers.  Kenilworth extension prohibition via a conservation 
easement on lot #7 should be in all seven deeds.  This is just one example.  Mark has illustrated the 
need for enforcement by his example of cutting down all the eucalyptus [indicating] and other trees, 
also not removed during the fire season.  So this developer has already violated his permit during the 
Kenilworth Road improvements.  In addition to that, he violated the length of time and the way that 
he dealt with the overburden [indicating], the extra overburden from the road below our lot last year.  
We can discuss that more later on if you'd like details. 
 On the second category, the major point is that given the five-year estimated completion 
time, there should be constraints which limit day-to-day neighborhood disruption during the 
construction process.  We moved to this rural canyon in 1998, almost eight years ago, and there's 
been non-stop construction around us, including Saturdays on a regular basis. 
 So, again, I'd like to highlight in summary that we need specific mitigation measures with 
real enforcement teeth.  Thanks very much. 
 
CHAIR JANG: 
 OK.  Thank you.  Next speaker, Mr. Miller? 
 
MR. MILLER: 
 I believe Ralph Kanz was next on the list. 
 
CHAIR JANG: 
 We don't have 'rollover minutes' here… 
 
AUDIENCE: 
 You could… 
 
RALPH KANZ: 
 Good evening.  My name is Ralph Kanz.  First of all, I would just like to say that, after 
reading through this EIR, I was really surprised at how poorly written it is and how many 
deficiencies there are, so there is by no means enough time to go through all the deficiencies now—
that'll have to be done in writing. 
 What I would like to bring to your attention, first of all, is the August 30, 2004 letter from 
Mr. McDonald to Calvin Wong at the City.  This is a real clear explanation of why we get into the 
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problems like we're having with this particular development proposal.  It's about building a 2-inch, 
pressurized sanitary sewer line on the site.  Down in the letter, it says: 

I've been progressing with development plans for Kenilworth Road with the various 
departments of the City of Oakland for several years, and many approvals have been 
granted and permits issued and work completed for different aspects of the project, 
including roadside retaining walls, private storm drain and detention system in a 
private road, creek protection permit, grading permits for slide repair, PMWM… 

 

This is like a total of nine permits have been issued… 

We proceeded with this portion of the work after assurances from the City at 
meetings with Ms. Cappio, Mr. Yeghoian, and Mr. Manassi that the project would be 
backed by the City pending approval of our environmental document.  The above 
portion of the project was necessary to complete before last year's rains.  The 
remaining permits will be granted upon approval of our Initial Study. 

 

In other words, this developer went forward and did that work because he was promised by people in 
the City government that he was going to be able to have his project; it was a done deal.  You can't 
give somebody a done deal before you've done this [indicating the report].  You've got to do the EIR 
first and you've got to do the EIR before you start handing out permits.  And that's why you're having 
the dispute that you're having over this proposal, because you haven't done it right.  It hasn't been 
done right.  And this Commission needs to send a message to the Planning Department to start doing 
it right, because they aren't doing it right.  I'd like to say more but I've run out of time.  Thank you. 
 
CHAIR JANG: 
 Mr. Miller, do we have any more speaker cards? 
 
MR. MILLER:  
 Richard Grassetti. 
 
RICHARD GRASSETTI: 
 I'll speak quickly.  I just came from teaching a class at Cal State Hayward on how to do EIRs 
right…   
 Regarding the comment on the improvement measures issue:  the City is not allowed to set 
up a parallel process with CEQA and that was what that was all about.  The reason that we have an 
EIR now—one of the reasons—is that the State Attorney General's Office started tracking Oakland's 
practice of not doing Negative Declarations and called up Mr. Wald and said, What the hell's 
Oakland doing?  The AG's office is also tracking this project. 
 Piecemealing:  This clearly was a piecemeal project.  Half of it was done under the guise of 
an emergency and now they want to do the other half in the guise of an emergency—without the 
environmental review being completed. 
 The issue of geologic stabilization:  if you read the EIR, you will find nothing in it describing 
the geologic stabilization that's proposed.  Zero.  No description.  No analysis.  Period. 
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 If you look at the document, you'll see that it was written by the applicant's attorney.  I know 
that because I've written EIRs for twenty years, and I can tell one written by the applicant's attorney 
versus one written straightforwardly. 
 The objectives in the EIR are limited so that the only feasible alternative is the project.  It 
says seven lots.  You can't have an alternative that meets the objective if it says seven lots.  It's illegal 
to do that. 
 The alternatives are inadequate].  The analyses are inadequate.  I could go into detail; I don't 
have time. 
 The biology—I think you'll be interested in this:  I talked to the Fish & Game warden who 
was responsible for the Oakland Hills.  She said to me:  not doing a nesting survey before cutting 
down those trees is 'negligent.'  And there's one other issue under biology:  the EIR says that the 
nesting period ended July 31st, not August 31st.  Well, they based that on the Streambed Alteration 
Agreement.  The Streambed Alteration Agreement only deals with riparian vegetation along side the 
stream—not the eucalyptus grove.  So, it's a fallacy in the EIR which would have been caught had 
the EIR been written by somebody impartial instead of the applicant's attorney. 
 I've got a whole lot more that will be in a letter, but this document's got a big problem and it's 
not certifiable. 
 
CHAIR JANG: 
 Sonji Honda's our last speaker. 
 
SONJI HONDA: 
 For the record, I'm Sonji Honda, East Bay News Service.  Let me just point out for starters, if 
you've not seen it, the new East Bay Express that just came out today with a front page story about 
'Ghost Town'—the [inaudible] alleged Oakland City Council and City officials are heralding as a 
model of success in Oakland—and it's an extensive look at how poorly the finances are running, and 
at the Unity Council that manages it, which has not even managed to find a second tenant, other than 
itself, in a 21,000-square-foot building.  There's a lot more in there. 
 And it's relevant in three ways to this project.  The first is that you have in place (as I've said 
many times before and I'll keep saying it) a mayor on the City Council that yesterday couldn't spell 
CEQA and today they're having to approve CEQA documents.  And, as can be seen at the City 
Council meetings, they often do not understand what they're voting on—based on the questions that 
they ask, as well as some of the comments that they make.  They sometimes are not even in the same 
part of Oakland on a geographical basis for the project with some of the questions that they've raised 
in the past. 
 And on the appeal, it was doubly interesting because this Council has generally said:  we're 
going to sustain the Planning Commission.  That goes back the last ten or twelve years.  There have 
been very few decisions that were actually overturned.  But it's my understanding that there were so 
many legal potential consequences that the City Council, in closed session, was told that it was 
probably going to be a wise idea to sustain the original appeal. 
 The second thing is what Mr. Kansak brought up at Open Forum, at this point, the 
Community Economic [inaudible] records are a shambles.  As an agency, it is not in compliance with 
state law regarding records retention.  There are violations of the California Public Records Act.  
East Bay News Service filed a lawsuit in 1998, that was before Jerry Brown came into office.  The 
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lawsuit was settled in 2000, and the City stipulated to provide documents related to a number of 
specifics including this [indicating] area in general—not this specific project—and here we are in 
2006 and those files still have not been located.  A lot of the files simply were left sitting in hallways 
and, ultimately, were just dumped.  Within the same agency, the Rent Board (which is in another 
division—the Housing Division) had extensive hearings on the 1200 Lakeshore project.  Dozens and 
dozens of tenants gave testimony in this very room.  All the audiotapes and all the transcribed notes 
disappeared.  They had to re-do the case.  And, of course, a lot of information could never be re-
created or reconstructed.  Because the new owner on the property said:  oh, we don't have that stuff 
anymore; it was with a previous owner.  And, as a result, you got a very different situation. 
 And the third and final point that relates to this is that if you're records are not available for 
public inspection, if they're not available in the manner that they are supposed to be, if your CEQA 
documents are not complying with state law, and the last speaker's points about the Attorney 
General's office, I can also echo, because I have raised issues and concerns both with the City of 
Oakland and at the state government level.  And, as you know, this city has been doing a rubber-
stamping.  When the Leona Quarry project was approved, by accident, the City Attorney's office 
released several modifications to the Conditions of Approval and it turned out that those were 
included with a cover sheet from the applicant's attorney and the only thing that Ms. Heather Lee had 
changed was the first sentence so that it said the 'City Attorney recommends' rather than the 
'applicant wants.'  And I showed that to each of the Council members after the meeting and a couple 
of weeks later I asked and it came back:  well, it's standard practice in Oakland to have the applicant's 
attorney draft these kind of things.  And, unfortunately, again, the citizens of Oakland don't get 
served. 
 So I just wanted to weigh in for those points.  Thank you.  And I do hope you'll all get a copy 
of this article. 
 
CHAIR JANG: 
 OK.  Thank you, Mr. Honda.  Before I close the public hearing portion on the draft Focused 
EIR, are there any questions that any of the Commissioners wish to direct to the speakers?  
Commissioner Franklin. 
 
COMMISSIONER FRANKLIN: 
 I have two questions for staff. 
 
CHAIR JANG: 
 OK.  Go ahead. 
 
COMMISSIONER FRANKLIN: 
 Now, my comments are not about the merit of the project.  My questions are not about the 
approval process or procedure.  I have a question about safety.  Who owns the road?  And if they 
fight this out for the next ten years, who is going to make sure that the hillside doesn't fall on 
someone's home and someone's killed?  That's what my question is—outside of the project.  That's 
what I'm concerned about. 
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MS. McCULLEN: 
 That's a good question.  The road was actually dedicated to the City and accepted by the City; 
however, the improvements were never made.  So, it is a public right-of-way, but actually there's no 
roadway.  So, what happens from here and who's liable for any… I'm not sure; I think that's a legal 
question. 
 
MARK WALD: 
 Mr. Chair, I don't think we're going to get into the issue of City's liability in an open 
discussion, but Public Works could look at the road—the unimproved road—and if they believe it's a 
safety issue for people to continue driving on it, then they could close it down to any vehicular traffic 
pending repairs made by the project sponsor or otherwise. 
 
CHAIR JANG: 
 Did you have a question? 
 
COMMISSIONER BOXER: 
 I mean certainly it would be right for us to direct staff if the Final EIR needs to look at the 
stability and the engineering, and determine whether or not certain mitigations need to be done—as 
well as biology and everything else.  That would be my comment.  My comment would be there were 
questions raised here with regard to the adequacy of the EIR on certain issues and we are going to be, 
it sounds like, receiving a comprehensive letter from someone who seems to know about these 
things.  My direction would simply be to explore those. 
 
CHAIR JANG: 
 OK.  So, what I'll do is close the public hearing and take directions from Commissioners for 
the EIR. 
 
COMMISSIONER MUDGE: 
 May I? 
 
CHAIR JANG: 
 Yes, please. 
 
COMMISSIONER MUDGE: 
 I may have a slightly different perspective on this than some of my fellow Commissioners 
because I've seen this situation played out on many, many other cases.  It's clear that the neighbors 
don't like this project.  That's very clear.  But what I'm not hearing is very much in the way of 
substantive reasons why they don't like the project.  What I'm hearing is a lot of process, process, 
process.  And they want an EIR—they've got an EIR now.  It doesn't surprise me at all that they don't 
like the EIR now.  The EIR's now defective.  So, the City is actually giving them what they said they 
wanted the first time around.  Now that they've got it, they don't like it.  There are lots of traps in 
CEQA.  There are a ton of traps in CEQA.  It's a litigation minefield.  And that's what I think these 
neighbors are doing. 
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 What I'd like to hear from them is what substantively about the project is it that they would 
like to see change?  Is it the number of lots?  Is it the potential size of the houses?  I'd like to hear the 
merits of this rather than that the alternatives analysis isn't adequate.  I'd like to hear what you—do 
you really think the engineering's not right?  I don't want to hear that the improvement measures don't 
qualify as mitigation measures under CEQA because I just think that that's a very legalistic argument.  
These applicants are going to get the EIR and the City's going to get the EIR right one of these days 
whether you guys send it back again and again; eventually, an EIR is going to be certified and found 
to be adequate. 
 So let's cut to the chase here.  This kind of process, process, process I find very frustrating.  
You know, the project, it's not changing.  The project's not changing.  All that we're doing is 
generating a lot of paper, frankly.  And I practice, this is how I make my living:  attorney's fees, 
right?  We're all just sort of generating a ton of paper.  I'd like to get away from all the niggling stuff 
and figure out is there a project that the neighbors can live with and that our applicant can live with.  
And stop all this fighting about CEQA because I think it's a waste of resources, I really do. 
 
CHAIR JANG: 
 Thank you for that.  Of course, I'm looking at you Commissioner Lighty. 
 
COMMISSIONER LIGHTY: 
 I agree with Commissioner Mudge on this.  That's all I have to say. 
 
CHAIR JANG: 
 Good.  Commissioner Lee. 
 
COMMISSIONER LEE: 
 Well, when I look at this, it's almost like a question of reality.  You know, if the property 
owners do not get the approval of the lots, it's not going to have the potential for land and he's not 
going to spend the money—the maximum money—to fix the road, so it's a chicken and egg situation.  
But one way or the other, it's going to be resolved, so I think Commissioner Mudge is right—if we 
get to the real bottom of the reason for the opposition, maybe we can move forward; otherwise, it's 
going to go around in circles. 
 
CHAIR JANG: 
 Thank you.  Any comments, Commissioner Boxer? 
 
COMMISSIONER BOXER: 
 I appreciate Commissioner Mudge's comments, and my only direction was simply to respond 
to public comment—not to go out and do another EIR—so that the expressions of concern are either 
accepted or rejected. 
 
COMMISSIONER FRANKLIN: 
 Just one final comment.  I agree with Commissioner Mudge, she's the attorney, and the whole 
paperwork and the intellectual aspects—I agree with that, but I'm concerned about there being a 
safety hazard tonight and it hasn't been dealt with by whomever the appropriate parties are to deal 
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with it.  Yes, that safety hazard will probably be resolved if this project is approved at some point in 
the future, but what happens tonight about the safety hazard?  I know that's not in our purview; we're 
talking about approval or public comment for this EIR, and I get that.  I'm just having social 
commentary to the City or the property owners or whomever else.  We can battle it out and have 
attorney's fees and have a 45-day public comment period that started December 5th, and then what 
happens if it rains hard again?  That's my only point. 
 
CHAIR JANG: 
 OK.  I'm assuming that's the level of feedback we're giving staff at this point, so I think we've 
basically closed the public hearing.  I think we've heard from the Commissioners, so this is kind of a 
summary.  Let's see:  we're accepting comments until January 19, 2006 on this EIR.  We don't have 
to take any action on this, OK?  As far as addressing other issues, is there a way we can get a report 
back from staff on that?  Outside of the EIR; some of the concerns that were expressed? 
 
MR. MILLER: 
 Regarding the roadway and who is responsible? 
 
CHAIR JANG: 
 Right.  I'd like to get a clarification on that. 
 
MR. MILLER: 
 I checked with the planner, Leigh McCullen, and there's been a significant amount of 
discussion and attempts to try to decipher some of the issues that Commissioner Franklin brought up 
and others have discussed.  There's been some difficulty in getting answers from the appropriate 
people in staff, so we will make other attempts to do that and bring it up the chain of command.  My 
understanding in hearing the reports from Leigh is that there's been difficulty in doing that; in taking 
ownership, so to speak (pardon the pun), of who's dealing with the issue.  But we will make another 
attempt at doing that and will provide you with a report—certainly in conjunction with this item 
coming back to this Commission as part of the certification for the EIR. 
 
CHAIR JANG: 
 OK. 
 
MARK WALD: 
 Mr. Chair, I think the City's position, as I understand it, is that since the road is unimproved, 
it is not responsible for items relating to the road, but I think it may not be the road that's causing the 
problems.  It could be the steep hillside and things like that.  That's my understanding of the previous 
Public Works position.  So, even if the road may be unsafe to drive on and they close it to vehicular 
traffic, that still may not prevent landslides or slipping to occur.  It may help alleviate that. 
 
COMMISSIONER McCLURE: 
 We probably don't have the capacity to direct staff to close the road.  I would just say that, for 
the record, maybe the recommendation of myself and perhaps other members of this body that that be 
a consideration and that that be investigated because I think the last thing that anyone wants is for 
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someone to drive down that road while we're debating the issues over the CEQA document and have 
a car go down the ravine.  So, if mid-term mitigation would be to close the road, I would recommend 
that. 
 
CHAIR JANG: 
 Alright.  So that does it for the site. 
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Hydroikos Ltd. 
 
2560 Ninth Street, Ste. 216      
Berkeley, CA 94710 
Phone:  (510) 845-0435 
Fax:      (510) 845-0436 
coats@hydroikos.com 
www.hydroikos.com 
 
 
September 1, 2006 
 
Mr. Stu During  
Stu During Associates 
Environmental Analysis & Urban Planning 
120 Montgomery Street, Ste. 2290 
San Francisco, CA 94104 
 
Dear Stu, 
 
At the request of David McDonald, I revisited the site of your proposed development on Kenilworth Road 
in Oakland, to look for additional jurisdictional creeks or wetlands that may have been missed in earlier 
inspections of the site.  I walked down the road, and onto parcels 2, 3, 4, 5, 6 and 7.  I also reviewed 
Ralph Kanz’s letters of January 9 and 19th, 2006, and the Oakland Creek Ordinance and Guide.  Based on 
my site visit and review, I have the following observations: 
 
1. The road intercepts shallow subsurface drainage from landscape irrigation and (near the upper 
end) from a septic tank leach-field.  The water is currently flowing a short distance along the road before 
infiltrating (See Figure 1).  The unusually wet spring this year may have contributed to the continuing 
sub-surface flow.  Two wetland plants (Cyperus sp. and Juncus sp.) are growing in the inboard road ditch 
(Figure 2). 
 
2. There are several 4” corrugated plastic drain pipes that discharge on or above the road.  Some of 
them carry a trickle of water, probably from subsurface drains that pick up landscape irrigation water 
from the lots above the road.  They may also be connected to roof drains, and carry storm water during 
the winter (Figure 3). 
 
3. A concrete V-ditch just above the wooden retaining wall along the road is blocked by soil and 
debris.  The ditch should be cleared, and connected into a storm-drain system at its lower end. 
 
4. Because the road is sloped toward the hillside, the in-board ditch conveys storm runoff down to 
Parcel 4 (Proposed), where it drains off the road and onto the hillside.  The concentrated flow has eroded 
the unprotected fill, and created some small gullies on the hillside below the fill on Parcel 4 (Figure 4).  
These have been partially filled with organic debris and the boles of downed eucalyptus trees.  They are 
not jurisdictional creeks or wetlands. 
 
5. The vegetation on Parcels 3-7 is a mix of invasive species that typically colonize disturbed sites 
in the Oakland hills.  In addition to the vigorously-resprouting blue gum (Eucalyptus globulus), the site 
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supports poison oak (Rhus toxicodendron),  poison hemlock (Conium maculatum),  French broom 
(Cytisus monspessulanus), wild blackberry (Rubus vitifolius), cow-parsnip (Heracleum lanatum), bracken 
fern (Pteridium aquilinum), elderberry (Sambucus sp.), Bull thistle (Circium vulgare), and various annual 
grasses. 
(See Figure 5).  None of these are obligate wetland plants. 
 
6. The Kanz letter mentions “as second potential wetland…downslope from the excavated roadway 
at approximately the site of the fourth proposed house”.  There is a willow tree on Parcel 4, probably 
related to the seepage of runoff and landscape irrigation that is intercepted by the road and diverted onto 
Parcel 4.  The approximate location of the area that I think Kanz refers to is indicated on Figure 6.  As 
mentioned above, gullies have formed on this lot as a result of the diversion of runoff, and one of these 
may be what Kanz refers to as “arguably a creek”.  I did not see any feature on the lot that meets the 
definition of a Creek. 
 
 7. There is a well-defined ravine to the southwest of the southwestern boundary of Parcel 7.   This is 
apparently the “third potential creek” that Kanz referred to.  On the basis of the contours on the Moran 
Engineering map, I assume that the feature is a creek (See Figure 7).  Its upper limit is about 50 ft ENE of 
the southernmost corner of Parcel 7, at a point where apparent channel diverges from the alignment of the 
property boundary.   
  
I conclude that the proposed parcels in the “Planned Unit Development” contain no wetlands or creeks, 
apart from the previously identified and protected feature on Parcel 2 (the “Wetland Protection Zone” 
shown on Figure 6).  The minor gully erosion problem on Parcel 4 should be corrected before the next 
rainy season by completion of the drainage system for the Development. 
 
Please do not hesitate to call me if you have any additional questions or concerns. 
 
 
 
 
 
 
 
Very Sincerely Yours, 
 

 
 
Robert Coats, Ph.D. 
Principal  
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Figure 1.  Water from subsurface seepage captured by the road. 
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   Figure 2.  Juncus sp. in the in-board ditch, in front of the retaining wall 
 
 

 
 
 Figure 3.  Corregated drain pipe carrying       
subsurface flow from lots above the road 
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Figure 4.  Gully on Parcel 4. 
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Figure 5.  On Parcel 4, looking down-slope.  Note invasive ruderal vegetation and eucalyptus 
sprouts. 
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SEIDELMAN ASSOCIATES
. 2427 CHERRY HILLS DRI\rE
LAFAYET"TE, CALIFORNIA 9 4549

(pzS) 9Bo-0646
(gaS) 93o-o828 (FAX)

October  z ,2ao6

Le-igh A. McCullen
City of Oakland
Cornmunity & Econofhic Development Agency
z5o FrankH. Ogawa Plaza, Suite zn4
Oakland, CA 9461e
\ryA FACSIMILE: 5to-238- 473o

Re: Geotechnical Peer Review for Kcniltsorth Road Project, Oaldand, CA

Dear Ms. McCullen:

At your reqnest, *,e have completed a geotechnical review of the geotechnical documents

associated'with the subject project ori Kenilworth Road in oakland. The geotechnical

docrrments reviewecl lnctuae ENGEO, Inc. reports dated June 3, 2oo2,June 28, 2oQ2'

including its appendices, containing exploration information prepared by-Ceo-Strata

Geotechilcal Cbnsultanti, and a supplemental exploration prepared by ENGEO, Inc-,

dated May 14,2oo3.

In general, the reports are rvell -D-repared and documented- After reviewing. the

documents, *e con.)'-rde that the field prograrn was sufficient to support the c-onclusions

nna r.u.ormendations set forth in the-doCuments. There exists adequate drill hole and

ii*nch data, combined with laboratory tests, to validate the opinions expressed-

In reviewing the documents, lt is clear that the prgj,gcJ involves the clevelopment o[ a
p;,".1 of to,"t,t that is in large part underlain by landslide deposits pri-ncipally co_mposed

ii translational, rotationalltumps. The moryhology of the slides indicates both recent

ind older slicle activity. All of tlie slides in the developrnent area tr:ust be considered as
potentially active,

The reports recornmend removal of the landslides by excavation through the landslide
materiil into the underlying bedrock and replacement of the slicte material with an

engineered fill containing piope_rly moisture conditioned and densified soil materiais
wiih varying amounts of suh;"surrface drainage.

The roacl construction relies on retaining wal)s to support cuts and, in some cases, fills.

ihe .naximum slope is set at trvo horizontal to ess verLical, The.foregoing rnitigation

techniques are all well docurnented widely accepted remedies for the coqditions present

at the iite and fall within the standard of care that prevails in the San Francisco Bay
Area.
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During our review, there were a ferv items we noticed that the City, the Developer and his

nnginEers may want to consider in detailing the project' .
1. Horv will long term monitoring of the landslide drainage system b-e_carrjed out -

i"., *tro *itti. responsible and what should the monitoring include?

2. !\re recomrn.na Udfrt survey control over the location of the sub-dmins. It is

uppor*t that after"the hillside is reconstructed, hornes w'ill be built direct)y over

the drainage system and home construction will require drille,i piels that t"l9i

bedrock, ii beco*es essential to know where all sub-surface drainage plpes are

located, incliding those that are placed as a result of geotechnical obsen'ation

during hi l lsloPe reconstruction.
3. w. recom-e'na uring a minimum pier diam_et-er of 16 inches, considering the

nattrre of the lluilding-sites, i.e., ro-iz feet of fill trnderlain by bedrock-with piers

p.nltruting to u ;nini*um-depih of r5 feet. Considering_the potential for slope
'.r".p, 

wtriitr is indicated as i concern gp to u 3.plh- of five feet, the bending

moments on the piers can become significant. .Drilled concrete piers require a

three inch clear co.rer, meaning that f re inch pier has only a-6 inch usable core

for steel reinioi""-en1s, whilel 16 inch pier has a ro inch usable core. Thus, the

core increases by 66%by increasing the diameter 33% and a much stronger pier

is achleved.
4.fhre sub-drainage system is designed as.a trellis r,rith g singular orrtlet- we
' 

i."o**end usiig a redundant syslem with eac-h level of drainage having at least

one outlet. This irakes it easier io rnonitor and repair drainage installations and

rninimizes the problem created by a failure in one portion of the slide's drainage

system.
J. We recommend using the same exclusionaV {elth for lateral and vertical loads.

The present report .illr for -exclusion of five feet of soil fol lateral support and

thred feet of siit for vertical support. Given the natttre of the soils, it seems

reasonable to exclude five feet of ioit from both vertical and lateral load suppott.

6. Given the extensive nature of the slope repairs and the sloping nature of the lots,

we recommend using an all bond beam foundation with no isolated interior piers.

7. Our reyiew of the diainage discharge.measures indicates a gggd effort is being

made to reduce peak flows from the discharge system and to disperse water in a

manner that wiil minimize erosion. Nonetheless, we recomrnend a p_eriod of

monitoring after construction, as first and second order drainages can be quite

sensitive to changes in storm flow. Therefore, channel monitoring below the

discharge aprons ior some finite period of.time seems pru-dent-.

B. ln revi&ing the slope's stabilitycalculations, rve noticed. a cohesion of 2oo was

i.iniut"a ior the failure plane material. This may represent a higher valuethan
*ouiA be present d,uring-long term stress applications. It rvould be h,elpful if
some addiiional stability analyses wers completed with different values of "c" and
with some variation in the phreatic surface'

We rvolld Iike to support ENGEO, Inc.'s recornmendation that the slope.reconstruction
work be monitored iliofessignally. It is quite common to have a '.echnician monitoring

soil clensities during recons-trr,rction of a landslide. \{hile this. is appropriate, it is not

sufficient to use a te-chnician for other aspects of the repair monitoring. 9iy*n the nature

of the slides, an Engineering Geologisl, certified by the State of California, is best
qruf in"a to deterrninJ r"hen the excavation has completely removed the landslide failure
plane in keyway and benched areas-
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projects of this geotechnical complexity -are only successful when the details of the

;;;i;;i;i*l- recSrnmendations aie im-plemented carefully during the construction

;;;;;;;;;;A thl entire installation is weli documented to assist in future evaluation and
monrtonng.

In summary, the geotechnical information presented in. the reviewed documents is of

frieh q;rliry'und 6nty a few addifional items for consideration were disclosed by our

revielv.

\{e hope this has provided you with the. infonnation you nee.d to proceed. If further

estions should arise, please feel free to give us a call'




