Oakland City Planning Commission STAFF REPORT

Case File Number APL14015 March 4, 2015

Location: 2935-2941 Coolidge Avenue

Assessor’s Parcel Number: 027-0853-001-00
Proposal: Appeal of the Zoning Manager’s Determination Letter dated
November 21, 2014 that indicated lapse of the Deemed Approved
(legal non-conforming) status for an Alcoholic Beverage Sales
Commercial Activity location (“Gazzali’s Express” or former
“Midtown Market”) due to discontinuation of active operation for
more than 90 days, pursuant to Section 17.114.050(B) of the
Oakland Planning Code.
Appellant: Gazzali’s Express Corp.
Phone Number: (510) 377-1207
Owner: Gazzali’s Express Corp.
General Plan: Mixed Housing Type Residential
Zoning: RM-2 Mixed Housing Type Residential Zone
Environmental Determination: Exempt, Section 15270 of the State CEQA Guidelines:
Projects Which Are Disapproved;
Exempt, Section 15321 of the State CEQA Guidelines:
Enforcement Actions by Regulatory Agencies
Historic Status: Non-Historic Property
Service Delivery District: 4
City Council District: 5
Date Filed: December 1,2014
Action to be Taken: Deny the Appeal and Uphold the Zoning Manager’s Administrative
Determination
Finality of Decision: Final (Not Appealable pursuant to OMC Sec. 17.132.030)
For Further Information: Contact case planner Aubrey Rose, AICP at

(510) 238-2071 or arosechoaklandnet.com

SUMMARY

On November 21, 2014, the Zoning Manager issued a Determination Letter (Attachment A) concluding that the
active operation of Alcoholic Beverage Sales Commercial Activity (i.e., the sale of alcoholic beverages) at
2935-2941 Coolidge Avenue discontinued for a continuous period of more than 90 days, and as a result, the
deemed approved/legal nonconforming status for alcoholic beverage sales lapsed. On December 1, 2014, the
Appellant Gazzali’s Express Corp. filed an appeal of the Zoning Manager’s determination (Attachment B).

Staff recommends the Planning Commission deny the appeal and uphold the Zoning Manager’s determination that
the deemed approved/legal nonconforming status for alcoholic beverages sales has lapsed. Any resumption of
alcoholic beverage sales will require submittal and approval of both a Major Conditional Use Permit (CUP) and
Major Variance, as described in this report.
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BACKGROUND

Since 1977, the City has required all new Alcoholic Beverage Sales Commercial Activities (i.e., bars, liquor
stores, grocery stores, and restaurants in some areas) to acquire a CUP. Establishments that were in existence
before the 1977 zoning ordinance became legal nonconforming activities. The legal nonconforming status has
since become known as “deemed approved.” Deemed approved Alcoholic Beverage Sales Commercial
Activities are subject to both the Deemed Approved Alcoholic Beverage Sale Regulations (Chapter 17.156 of
the Oakland Planning Code) and the Nonconforming Uses Regulations (Chapter 17.114 of the Oakland
Planning Code).

The general purpose of the Deemed Approved Alcoholic Beverage Sale Regulations is to protect and promote
the public health, safety, comfort, convenience, prosperity, and general welfare by requiring that Alcoholic
Beverage Sales Commercial Activities that were Legal Nonconforming Activities immediately prior to the
effective date of the Deemed Approved Alcoholic Beverage Sale Regulations comply with the Deemed
Approved performance standards, and to achieve objectives that include the following:

A. To protect residential, commercial, industrial, and civic areas and minimize the adverse impacts of

nonconforming and incompatible uses;

To provide opportunities for Alcoholic Beverage Sale Activities to operate in a mutually beneficial

relationship to each other and to other commercial and civic services;

To provide mechanisms to address problems often associated with the public consumption of alcoholic

beverages, such as litter, loitering, graffiti, unruly behavior and escalated noise levels;

To provide that Alcoholic Beverage Sale Commercial Activities are not the source of undue public

nuisances in the community;

To provide for properly maintained Alcoholic Beverage Sale establishments so that negative impacts

generated by these activities are not harmful to the surrounding environment in any way; and

F. To monitor that Deemed Approved Activities do not substantially change in mode or character of
operation.
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The purpose of these performarice standards is to control the dangerous or objectionable environmental effects
of Alcoholic Beverage Sales Commercial Activities. The regulations also set forth procedures for consideration
of violations to performance standards and conditions of approval, as well as procedures relating to revocation
of Deemed Approved status.

The intent of the Nonconforming Uses Regulations is to control, ameliorate, or terminate uses which do not
conform to the zoning regulations. These regulations clearly state that whenever a nonconforming Alcoholic
Beverage Sales Commercial Activity discontinues active operation for more than ninety (90) days or ceases to
be licensed by the State Department of Alcoholic Beverage Control (“ABC”), that activity may only be resumed
upon the granting of a CUP pursuant to Chapter 17.134 of the Planning Code.

2935-2941 Coolidge Avenue

The sale of alcoholic beverages at the small food market to be “Gazzali’s Express” (formerly the “Midtown
Market” convenience market), located at 2935-2941 Coolidge Avenue, is a deemed approved/legal non-
conforming activity because it existed before the City enacted the CUP requirement for Alcoholic Beverage
Sales Commercial Activities. Midtown Market possessed a Type 20 ABC license for 2935-2941 Coolidge
Avenue, which authorizes the sale of beer and wine for consumption off the premises where sold. A timeline
relating to this appeal is set forth below.
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May/June 2014 — Store Closes. There are varying dates of store closure. Zoning staff received information
from neighbors that the store closed for business as early as May 6, 2014. Zoning staff also received a digital
photograph (Attachment D) from a neighbor with a computer encrypted date of May 20, 2014, demonstrating
that the store was vacant. On June 17, 2014, Oakland Police Department and Zoning staff observed that
Midtown Market was closed for business (staff confirmed that closure was not mandated by a government
agency and that the owner/operator had not contacted the City about the closure). Gazzali’s representatives
presented information to Zoning staff indicating a closure date of June 30, 2014.

July 17, 2014 — Zoning staff signs ABC Zoning Affidavit in error. On July 17, Zoning staff signed an ABC
zoning affidavit, mistakenly indicating that the City permitted alcohol sales at the site pursuant to a 1989 CUP,
which was actually an unapproved application to upgrade the establishment’s beer and wine sales privileges to
include liquor. (The sign-off was proper at that time, but instead of indicating that the use was authorized by a
CUP, staff should have referred to the location’s Deemed Approved status.)

August 5, 2014 — Zoning staff signs off on Zoning Clearance (food sales only, no alcohol). On August 5,
Zoning staff signed off on a Zoning Clearance (Attachment C) to Gazzali’s for food sales commercial activity
(food market with meat and produce); the applicant did not request alcohol or tobacco sales at that time. Zoning
clearances are obtained by new operators for business tax purposes and do not in any way authorize the sale of
alcoholic beverage sales.

August 8, 2014 — Midtown Market surrenders license to ABC. On August 8, Midtown Market surrendered
its Type 20 license to ABC.

August 14, 2014 — Gazzali’s applies for transfer license. On August 14, Gazzali’s submitted an application to
ABC for a transfer of the Type 20 license.

August 15, 2014 — Zoning staff attends neighborhood meeting. On August 15, Zoning staff attended a
Neighborhood Crime Prevention Council meeting attended by neighbors, OPD, nuisance abatement, and a
Council aide, and explained the nonconforming use regulations in detail, including lapse of the nonconforming
use status if alcoholic beverage sales activity is discontinued for more than 90 days.

August 27,2014 — ABC invalidates Zoning Affidavit. On August 27, Zoning staff discovered that the Zoning
Affidavit referred to the 1989 CUP in error and informed ABC. ABC invalidated the affidavit and directed the
appellant to return to the City.

August 28, 2014 — Gazzali’s returns to Zoning. On August 28, Gazzali’s representative returned to the City
to obtain a new Zoning Affidavit and to request an amendment to the Zoning Clearance to include resumption
of alcoholic beverage sales, tobacco sales, and expansion of the sales floor area by approximately 500 square
feet. Zoning staff requested that the applicant provide proof that the store had not been closed for more than 90
days.

Early to mid-September — Gazzali’s submits information indicating a June 30 closing date. In early to
mid-September, Gazzali’s representatives provided Zoning staff with the following information to document a
June 30 closure date: (a) a written statement signed by neighbors (including an on-site tenant) indicating a June
30 closure date; (b) a statement (by telephone) from the previous property owner that the store closed on June
30; and (c) copies of distributor packing lists for delivery of non-alcohol products to Midtown Market dated
June 2 and June 5. On September 11 and 17, representatives informed Zoning staff that they did not know the
actual closing date and that June 30 was an estimate. Zoning staff informed the representatives that the June 30
date was inconsistent with and not supported by evidence indicating an earlier closure date.

October 17,2014 — Zoning staff signs ABC Zoning Affidavit and updates Zoning Clearance in error. On
October 17, Zoning staff signed a second ABC Zoning Affidavit in error (although staff indicated that the sale
of alcoholic beverages at that location was authorized as a deemed approved use, the deemed approved use had
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been extinguished because the property ceased alcoholic beverage sales for a period in excess of 90 days; staff
mistakenly believed that the City’s August 5™ Zoning Clearance signoff stopped the clock on the 90 day
period). Zoning staff also updated the August 5™ Zoning Clearance for resumption of alcohol sales and
expansion of floor area in error.

Late October/Early November 2014 — Gazzali’s begins Tenant Improvements Without Building Permit.
Neighbors informed City staff that Gazzali’s may be performing work on the building’s fagade and interior
without a permit. Zoning staff contacted Gazzali’s.

November 12, 2014 — Gazzali’s returns to City to apply for Building Permit and Design Review approval.
On November 12, a Gazzali’s representative came to the City to apply for a Building Permit and Design Review
approval. |

November 13, 2014 — Zoning staff attends neighborhood meeting. On November 13, Zoning staff attended
a second Neighborhood Crime Prevention Council meeting.

November 21, 2014 — Zoning Manager issues Determination Letter. On November 21, the Zoning Manager
issued a Determination Letter partially rescinding the Zoning Clearance (with regard to resumption of alcohol
sales and floor area expansion) and making a determination of lapse of nonconforming alcoholic beverage sales
for the property because active operation of Alcoholic Beverage Sales Commercial Activity discontinued for
more than 90 days, based on a May 6 closure date.

December 1, 2014 — Appeal filed. On December 1, Gazzali’s Express Corp. filed a timely appeal of the
Zoning Manager’s determination.

PROPERTY DESCRIPTION

The property is a corner lot along Coolidge Avenue at the corner of Brookdale Avenue. The site is located
between Interstate 580 and Foothill Boulevard east of Fruitvale Avenue. The legal address is 2935 Coolidge
Avenue. The lot contains two adjoining buildings, a house at the left-hand interior (#2935) and the two-unit
corner commercial building (#2941). The market historically occupied the larger right-hand commercial space
at the corner. To the rear is a driveway off Brookdale Avenue. The property is surrounded by a residential
neighborhood consisting of homes, duplexes, and small apartment buildings. Parks, churches, day care centers
and schools are located throughout the neighborhood.

GENERAL PLAN ANALYSIS

The property is located in the Mixed Housing Type Residential area of the General Plan’s Land Use and
Transportation Element (LUTE). The intent of the LUTE is: “to create, maintain, and enhance residential areas
typically located near the City’s major arterials and characterized by a mix of single family homes, townhouses,
small multi-unit buildings, and neighborhood businesses where appropriate.”

ZONING ANALYSIS

The property is located in the RM-2 Mixed Housing Type Residential Zone. The intent of the RM-2 Zone is:
“to create, maintain, and enhance residential areas characterized by a mix of single family homes, duplexes,
townhouses, small multi-unit buildings, and neighborhood businesses where appropriate.” The RM-2 Zone
conditionally permits General Food Sales Commercial Activity (markets with meat and/or produce) and
prohibits Alcoholic Beverages Sales and Convenience Markets.

As stated in the November 21, 2014 Determination Letter, the Deemed Approved/legal non-conforming status
was permanently extinguished because active operation of Alcoholic Beverage Sales Commercial Activity was
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discontinued for more than 90 days. Thus, any resumption of alcoholic beverage sales now requires submittal
and approval of applications for both a Major CUP and a Major Variance, both of which are independent
discretionary actions within the purview of the Planning Commission.

STAFF’S RESPONSE TO APPEAL

Chapter 17.132 of the Planning Code sets forth the administrative appeal procedure, and specifies that an appeal
must state specifically wherein it is claimed that there was an error or abuse of discretion by the Zoning
Manager, or wherein the Zoning Manager’s decision is not supported by the evidence in the record. In its
review of an administrative appeal, the Planning Commission must consider the purpose and intent, as well as
the letter, of the pertinent provisions of the Zoning Ordinance and shall affirm, modify, or reverse the Zoning
Manager’s determination. The decision of the Planning Commission is final immediately.

The following is a restatement of the stated bases of the appeal (shown in bold), followed by staff’s responses
(shown in italics). Staff’s responses demonstrate that there was neither an error nor abuse of discretion by the
Zoning Manager and that the decision was supported by the evidence in the record.

(1) The ABC license was surrendered by the prior operator on August 8, 2014, and the transfer
application was filed on August 14, 2014, as a direct result of Zoning staff’s signoff of the Zoning
Affidavit on July 17%,

STAFF'S RESPONSE

The appellant’s claim that Midtown Market surrendered its license as a direct result of the July 17" Zoning
Affidavit does not make sense. Based on ABC records, Midtown Market surrendered its license to ABC on
August 8, when an ABC representative visited the premises and confirmed the business was not in operation.
Under Rule 65 [Surrender of License on Closing of Business], the ABC requires a licensee to surrender his/her
license if he/she is closing a licensed business for over 15 calendar days and intends to transfer or reactivate
the license at a later date.

Transferring a liquor license from one person to another can be complicated, and it is unfortunate that the
previous operator (Midtown Market) closed the business before Gazzali’s secured the transfer of the license
(and other approvals). Simply filing the license transfer application with ABC does not accomplish the transfer.
ABC has the discretion to deny the license transfer application, and protests or accusations may be filed which
may result in delay or denial of the transfer. For this reason, the ABC'’s Frequently Asked Questions (License
Transfers) (FAQs) caution applicants against making extensive financial commitments before final approval
and issuance of a license. Similarly, submittal of a Zoning Affidavit is only one step in the ABC'’s investigation,
and it would be imprudent to cease active operation of alcoholic beverage sales based solely on a Zoning
Affidavit.

However, even though Midtown Market surrendered its license, there were still two avenues of relief that
Gazzali’s could have pursued. First, Midtown Market could have requested return of its license after surrender
(it did not), and second, Gazzali’s could have requested an Interim Retail Permit from ABC to operate during
the transfer period. The Alcoholic Beverage Control Act authorizes an intended transferee of an ABC license
(here, Gazzali’s), pending transfer of the license, to operate the licensed business during the transfer period if
the transferee obtains an Interim Retail Permit (for a period not to exceed 120 days). According to a review of
ABC records, no such permit was requested.

Although Zoning staff made a number of errors while handling this matter, under the Nonconforming Use
Regulations, the critical piece of information is whether the nonconforming activity discontinued active
operation for more than 90 days. The appellant does not dispute that the business closed or that active
operation of alcoholic beverage sales commercial activity discontinued for more than 90 days, and does not cite
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any authority that would prevent the City from applying its Nonconforming Use Regulations. As described
below, by any measure, active operation of the alcoholic beverage sales discontinued for more than 90 days,
which constitutes a substantial change in mode and/or character of operation. The Deemed Approved/legal
nonconforming status for alcoholic beverage sales is thus extinguished and such sales can no longer be
resumed unless the appellant obtains a Major CUP and Major Variance, as required by the Oakland Planning
Code.

o The earliest reported date of closure was May 6, 2014 (90 days from this date was August 4, 2014).
Measuring from this date, the nonconforming use lapsed before Zoning staff signed off on the Zonzng
Clearance (food sales only) on August 5.

®  Zoning staff also received a photograph with a digitally encrypted date of May 20, 2014 depicting store
closure (90 days from this date was August 18). Measuring from this date, the nonconforming use
lapsed four days after Gazzali’s submitted its license transfer application to ABC on August 14. The
ABC'’s FAQs state that by law, licenses cannot be issued for a minimum of 30 days, and most
investigations take approximately 55-65 days. Therefore even if the Zoning Affidavit was entirely
accurate, it is not legally possible for ABC to have issued a license to Gazzali’s before the 90 days
lapsed.

e  OnJune 17, 2014, OPD and Zoning staff observed that Midtown Market was closed for business (90
days from this date was September 15). When the appellant returned to Zoning on August 28 and
requested an amendment to the August 5 Zoning Clearance and signoff on the Zoning Affidavit, Zoning
staff requested the applicant to provide proof that the nonconforming use had not lapsed. Based on a
lapse date of September 15 (which is over one month before the Zoning Clearance was updated on
October 17 to include the sale of alcohol), the applicant had 18 days from August 28 to provide such
evidence to Zoning staff before the lapse date. Although the applicant and his representatives came in
repeatedly in early to mid-September and provided Zoning staff with evidence of a June 30 closure
date, Zoning staff informed the representatives that this date was inconsistent with and not supported by
evidence indicating an earlier closure date.

(2) Zoning staff’s October 17, 2014 update to the zoning clearance led the appellant to purchase the
property and the ABC license at considerable expense.

STAFF’S RESPONSE

The appellant claims that he justifiably relied upon the City’s prior approval to its detriment and that the City is
now estopped from partially rescinding the zoning clearance and/or making a determination of lapse of
nonconforming alcoholic beverage sales. Specifically, he claims that City staff knew about the pending loan
and the investments being made, that in reliance on staff’s explicit emails and statements and upon receiving
the updated zoning clearance, he spent a significant amount of money to purchase the property (8590,000) and
ABC license (360,000), as well as additional money to bring the property into compliance for building permit
related issues, and that he was “tricked” into taking certain actions and spending a tremendous amount of
money.

To estop the City from applying its Nonconforming Use Regulations, the appellant must demonstrate each of the
Sollowing elements: (1) the City was apprised of the facts; (2) the City intended that the appellant rely on its
conduct, or acted so the appellant had a right to believe so; (3) the appellant was ignorant of the true state of
Jacts, (4) the appellant must have reasonably relied on the City’s conduct to his injury; and (5) the injustice is
so great as to justify any effect upon public interest or policy which would result from the raising of estoppel.
Estoppel is not applied against a governmental body except in unusual instances when necessary to avoid grave
injustice and when the result will not defeat a strong public policy, moreover, estoppel is not invoked except in
rare circumstances.
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The City should not be estopped from applying its Nonconforming Use Regulations based on Zoning staff’s
October 17 update to the previous zoning clearance. The appellant cannot establish elements (3) through (5),
above: the appellant cannot show that he was ignorant of the true state of facts; the appellant’s reliance on the
City’s zoning clearance update was unreasonable; and the appellant cannot demonstrate that the injustice of
applying for a Major CUP and Major Variance outweighs the City’s policy preference against nonconforming
uses such as Alcoholic Beverage Sales Commercial Activities.

First, the appellant cannot show that he was ignorant of the true state of facts. The appellant holds multiple
ABC licenses in Oakland through which he had direct experience with the transfer and rules of such licenses,
including the 90 day clock under the Nonconforming Use Regulations. The appellant presented evidence to
Zoning staff supporting a June 30 store closure date and knew that Midtown Market surrendered its ABC
license on August 8, yet did not make an effort to apply for a Building Permit until November 12, which is far
more than 90 days after the business closed (even using the appellant’s store closure date). The appellant also
knew or reasonably should have known that the store’s physical condition would have made the commencement
of alcoholic beverage sales within the ensuing 90-day period practically impossible without obtaining a
Building Permit. A photograph from May 20 depicts a space with no shelving, barren walls and a cracked
Sloor, conditions that required substantial improvements before the appellant could begin alcoholic beverage
sales. The appellant also planned to transform the property from a convenience market to a supermarket and
began unpermitted facade and interior work in late October.

Second, the appellant’s reliance on the City’s updated Zoning Clearance to his detriment was unreasonable.
The appellant claims to rely on an updated Zoning Clearance that purportedly led him to believe that he had
secured all necessary City approvals to resume alcoholic beverage sales at this location. There is no question
that the appellant needed to secure additional permits before he could resume operation of alcoholic beverage
sales at this property. On October 17, the date of the updated Zoning Clearance, he had yet to obtain a
Building Permit and Design Review approval from the City and a license from ABC. The speedy and smooth
processing of all these permits is far from certain. Absent a Building Permit, Design Review approval, and an
ABC license, the updated Zoning Clearance alone would not have authorized the appellant to begin alcoholic
beverage sales.

The issuance of a Building Permit and the Design Review process involve significant amounts of lead time, and
the appellant did not attempt to submit either application until November 12. Although the appellant submitted
a floor plan on October 17, the updated Zoning Clearance in no way constituted City approval of the floor plan.
Even though the appellant filed an application for a transfer license with ABC on August 14, the filing of the
application itself is not equivalent to the actual transfer of the license, which, according to the ABC’s FAQs, by
law cannot be issued for a minimum of 30 days, and can take approximately 55-65 days (although
circumstances can result in longer waiting periods). For this reason, the FAQs caution applicants regarding
extensive financial commitments and clearly state that “neither the transferor nor the transferee should assume
that the license will be transferred on a particular date, or at all, merely because the application has been
filed.” The FAQs also provide, “If new construction or considerable remodeling is necessary, the applicant
should seek prior approval under Section 24044 [Licenses for premises under construction] before beginning
any actual work.” Without a valid Building Permit, Design Review approval, or ABC license in hand, it is
unlikely that a reasonable person would have taken steps to close on a property worth upwards of $700,000.
The appellant took a calculated risk in purchasing the property without having obtained all required approvals,
and the uncertainty of his plans makes his singular reliance on the October 17 updated Zoning Clearance
unreasonable.

Finally, the appellant cannot reasonably claim that he was misled by staff because the appellant is an
experienced alcohol retailer in Oakland and has knowledge of the City and ABC licensing requirements. The
appellant owns a building at 7838 International Boulevard that he operates as a “Supermarket” (Zoning
Clearances issued in 2005; ABC License #21 issued in 2006), and he operates (but does not own) a
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“Supermarket” at 7000 Bancroft Avenue (CUP issued in 2003; ABC License #21 issued in 2004) and an
“Express” market at 5908 San Pablo Avenue (Zoning Clearance issued 2014, ABC License #20 issued in
2015). Equipped with this knowledge and experience, particularly his operation of the San Pablo “Express”
market, the appellant should have been well aware of both the ABC process and City regulations and required
permits. ’ :

Finally, the appellant’s harm does not outweigh the strong policy preference the City has adopted against
nonconforming uses like Alcoholic Beverage Sales Commercial Activities. The City has adopted a strong
policy preference against Alcoholic Beverage Sales Commercial Activities, to estop the City from applying its
Nonconforming Use Regulations would defeat this policy. The appellant does not dispute that the business
closed and active operation of alcoholic beverage sales commercial activity discontinued for more than 90
days, and does not cite any authority that would prevent the City from applying its Nonconforming Use
Regulations.

The City’s Nonconforming Use Regulations are clear, unambiguous and legitimate. The City’s ordinance was
duly enacted decades ago and has been consistently enforced. Staff has issued numerous Deemed Approved
lapsing letters over the years and the Planning Commission has consistently denied the appeals and upheld the
staff decisions, even against claims that the appellants were unable to resume operations within the 90-day
period due to illnesses, closure for business or other “involuntary” reasons. For example, (1) 8607 Bancroft
Avenue was sent a Deemed Approved Lapse letter that was upheld by the Planning Commission even though the
appellant property owner maintained that the tenant had surrendered the ABC license and ceased sale of
alcoholic beverages without the appellant property owner’s knowledge; (2) a bar at 4768 International
Boulevard appealed a lapse wherein the owner had been in an automobile accident, and the Commission
upheld the lapse letter; (3) a bar at 5919 Foothill Boulevard appealed a lapse because the owner had died, and
the Commission upheld the lapse letter; (4) a market selling beer and wine at 799 17" Street appealed a lapse
because the owner was ill, and the Commission upheld the lapse letter, (5) a bar at 3000 MacArthur Blvd
appealed the lapse determination because the operator did not have their lease renewed and vacated the
premises, and the Commission upheld the lapse letter; and (6) a convenience market at 1854 Church Street
appealed a lapse due to an insurance dispute over an automobile collision that resulted in closure, and the
Commission upheld the lapse letter. The strict enforcement of the 90-day lapsing rule is consistent with the
City’s long-standing policy of reducing the number of alcohol outlets; indeed, it is one of the more effective
tools in this regard.

Moreover, the harm that the appellant would suffer does not outweigh the City’s policy. The City’s application
of the Nonconforming Use Regulations does not prohibit the appellant from operating an “Express” market at
this location. The appellant may still operate an “Express” market without a Major CUP (Note, however, that
the appellant would be required to obtain a Minor CUP for any floor area expansion of the food market). To
resume alcohol sales, the appellant would be required to obtain a Major CUP and Major Variance. As stated
above, the City has consistently applied strict interpretation of its Nonconforming Use Regulations. In this
case, estoppel would effectively nullify the City’s policy preference relating to nonconforming uses, and would
not advance the principles of equity.

(3) The City reversed its decision based on pressures from outside influences and neighborhood
opposition including that of a nearby school which was interested in purchasing the property.

STAFF'S RESPONSE

The City did not issue the Determination Letter based on pressure from the community or neighborhood
opposition. Neighbors have expressed opposition to the sale of alcohol at this particular location since at least
2005 and to the continued sale of alcohol by Gazzali’s since early July, well before issuance of the
Determination Letter, when Zoning staff corrected its previous mistakes. The public has the right to submit
both verbal and written comments on any application, and Zoning staff invariably receives comments both
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support and opposition from various stakeholders. The duty of Zoning staff is to apply the City’s regulations to
the specific facts of each case and to consider the totality of the evidence in the record when making a decision.

(4) The City has an agenda to eliminate existing liquor stores/markets and to generate fees requiring
applicants to proceed through various administrative and/or other actions to preserve their rights.

STAFF’S RESPONSE

1t is true that the City has adopted a strong policy preference against Alcoholic Beverage Sales Commercial
Activities. As discussed in detail above, the purpose of the Nonconforming Use Regulations and the
performance standards is to control dangerous or objectionable environmental effects of Alcoholic Beverage
Sales Commercial Activities. These regulations were duly enacted by the City Council decades ago and strict
enforcement of the 90-day lapsing rule is consistent with the City’s long-standing policy of reducing the number
of alcohol outlets in Oakland.

The City is authorized to collect fees as set forth in the Master Fee Schedule. The fees are cost recovery fees
that reimburse the City for its costs related to issuing permits and administering the permitting process.

ENVIRONMENTAL DETERMINATION

The California Environmental Quality Act (CEQA) Guidelines statutorily and categorically exempt specific
types of projects from environmental review. Section 15321 categorically exempts enforcement actions by
regulatory agencies; Section 15270 statutorily exempts projects that are disapproved (that is, which a public
agency rejects). The determination letter indicating a legal nonconforming land use had lapsed pursuant to the
City’s Planning Code conforms to Section 15321. Staff’s recommendation to disapprove this appeal conforms
to Section 15270. Hence, these actions are exempt from Environmental Review.

CONCLUSION

The appellant has not cited any authority that would prevent the City from applying its Nonconforming Use
Regulations. The appellant has similarly presented no evidence that the City has erred in applying the law to
him. Given the absence of relevant legal authority or evidence of error to call into question the Zoning
Manager’s determination, the Planning Commission should find that Appellant’s legal nonconforming use has
lapsed because the active operation of Alcoholic Beverage Sales Commercial Activity (i.e. the sale of alcoholic
beverages) at 2935-2941 discontinued for a continuous period of more than 90 days.

Staff finds that the lapse of use constitutes a substantial change in mode or character of the operation that is
clearly addressed by and subject to the language and intent of the Planning Code. Staff points out that the legal
nonconforming small food market with tobacco sales can be re-opened in the former market space without sale
of alcoholic beverages within twelve months of the May 6 closure date. The sale of alcohol with or without an
expansion will require a Major Cup and a Major Variance, and an expansion of the food market only without
alcohol will require a Minor CUP.

In conclusion, staff finds that the appellant has not shown that the Zoning Manager’s determination was made in
error, that there was an abuse of discretion by the Zoning Manager, or that his decision was not supported by
evidence in the record. The Zoning Manager correctly applied the City’s Nonconforming Use Regulations to
the facts of this case in making his administrative determination. Staff, therefore, recommends that the
Planning Commission deny the appeal and uphold the Zoning Manager’s determination that the Deemed
Approved/legal non-conforming status of the establishment at 2935-2941 Coolidge Avenue was permanently
extinguished because active operation of Alcoholic Beverage Sales Commercial Activity was discontinued for
more than ninety (90) days.
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RECOMMENDATIONS: 1. Affirm staff’s environmental determination.

2. Deny the appeal and uphold the Zoning Manager’s determination
because active operation of alcoholic beverage sales commercial
activity was discontinued for more than 90 days, including the specific
finding that the lapse of use constitutes a substantial change in mode or
character of the operation.

Prepared by:

oy s

AUBREY ROSE, AICP
Planner II1

Approved by: : W ,

SCOTT MILLER
Zoning Manager

Approved for forwarding to the

City Planning Commﬁi\

DARIN RANELLETTI, Deputy Director
Bureau of Planning

ATTACHMENTS:

Zoning Manager’s determination (lapse) letter dated November 21, 2014
Appeal letter submitted December 1, 2014 with Exhibits

Zoning Clearance worksheet dated August 5, 2014

Neighbor’s photographs with computer-encrypted dating of May 20, 2014
ABC license query system summary
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LEGAL NOTICE: This action of the Planning Commission is final and is not administratively appealable.
Any party seeking to challenge such decision in court must do so within ninety (90) days of this decision, unless
a different date applies.




CITY OF OAKLAND
BUREAU OF PLANNING / ZONING DIVISION
250 Frank H. Ogawa Plaza, Suite 2114, Oakland, CA 94612-2031
Phone: 510-238-3911 Fax: 510-238-4730

DETERMINATION LETTER

VIA CERTIFIED MAIL
November 2/, 2014

Mr. Mike Al-Gazzali/Gazzali’s Supermarket
1210 Estudillo Avenue
San Leandro, CA 94577

| Re: (1) Partial Rescission of 2014 Zoning Clearance;
(2) Determination of Lapse of Nonconforming Alcoholic Beverage Sales
at 2935-2941 Coolidge Avenue (APN: 027-0853-001), formerly “Midtown Market”

Dear Mr. Al-Gazzali:

The City of Oakland issued a Zoning Clearance for the Subject property on August 5, 2014 for resumption of “General
Food Sales Commercial Activity” (food market with meat and produce) and updated the Zoning Clearance for resumption
of nonconforming alcoholic beverage sales (beer and wine) and tobacco sales, and, sales floor area expansion for a
nonconforming alcoholic beverage sales business.

This Determination Letter is to inform you that the alcoholic beverage sales and store expansion components of the
August 5, 2014 Zoning Clearance must be rescinded due to lack of active operation of alcoholic beverage sales for a
period of more than ninety days pursuant to Section 17.114.050(B) of the Oakland Planning Code.

Although the Zoning Clearance was issued within the required ninety day timeframe, the issuance does not stop the clock
and the subject property has now ceased alcoholic beverage sales for a period in excess of 90 days. All City and State
reviews and your efforts notwithstanding, City regulations are not met and the Zoning Clearance must be partially
rescinded (alcoholic beverage sales and expansion).

Floor-area expansion is allowed by the Planning Code for nonconforming alcoholic beverage sales but not for other
nonconforming uses. Because the floor-area expansion is tied to nonconforming alcoholic beverage sales and such sales
are disallowed, the floor-area expansion component of the Zoning Clearance is also rescinded.

Background: Previously, the sale of alcoholic beverages at this location was considered to be a legal non-conforming
activity because it existed before 1977 when the City of Oakland enacted the Conditional Use Permit process for
Alcoholic Beverage Sales Commercial Activities (i.e. liquor stores, bars, grocery stores, and restaurants in some areas).
The legal non-conforming status has since become known as Deemed Approved upon the enactment of Oakland Planning
Code (OPC) Chapter 17,156 Deemed Approved Alcoholic Beverage Sale Regulations in 1993. The Deemed
Approved/legal non- conformmg status is permanently extinguished if the active operation of Alcoholic Beverage Sales
Commercial Activity is discontinued for more than ninety (90) days (OPC section 17.114.050(B)).

ATTACHMENT A




The Zoning Manager has determined that the active operation of Alcoholic Beverage Sales Commercial Activity (i.e., the
sale of alcoholic beverages) at 2935-2941 Coolidge Avenue discontinued on or around May 6, 2014, for a continuous
period of more than 90 days. This constitutes a substantial change in mode and/or character of operation. The Deemed-
Approved/legal non-conforming status for alcoholic beverage sales is thus extinguished and such sales can no longer be
resumed unless you obtain a Conditional Use Permit and any other applicable Zoning Approvals pursuant to the Planning
Code, or, are granted an appeal of this decision as described below.

This decision is appealable to the Oakland City Planning Commission and such appeals must be filed by no later than ten
(10) days from the date of this letter (December 1,2014). An appeal shall be on a form provided by the Bureau of
Planning / Zoning Division, and submitted to the same at 250 Frank H. Ogawa Plaza, Suite 2114, to the attention of
Aubrey Rose AICP, Planner II. The appeal shall state specifically wherein it is claimed there was error or abuse of
discretion by the Zoning Administrator or wherein his/her decision is not supported by substantial evidence and must
include payment of $1,352.91 in accordance with the City of Oakland Master Fee Schedule. Failure to timely appeal will
preclude you, or any interested party, from challénging the City’s decision in court. The appeal itself must raise each and
every issue that is contested, along with all the arguments and evidence in the record which supports the basis of the
appeal; failure to do so may preclude you, or any interested party, from raising such issues during the appeal and/or in
court.

If you have any questions or concerns, please contact Aubrey Rose‘AICP, Planner II at (510) 238-2071 or
arose(@oaklandnet.com; however, such communication is not a substitute for filing an appeal in accordance with the
above procedures.

Sincerely, '

Scott Miller
Zoning Manager

CC:

"~ Members of the Community including NCPC

City Attorney’s Office .

City Administrator’s Office

Oakland Police Department / Alcoholic Beverages Action Team
State of California / Department of Alcoholic Beverage Control
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(,:l'L\j m Dakland
& Zoning Division

commntyans FOR DECISION TO PLANNING COMMISSTON, CITY
COUNCIL OR HEARING OFFICER |
PROJECT INFORMATION

Case No. of Appealed Project:

... Project Address of Appealed Project: 2935-2941 Coolidge Avenue Qakland, California

.Assigned Case Planner/City Staff: _Aybrey Rose

/

APPELLANT INFORMATION:

Printed Name: _Gazzalis Fxpress Corp Phone Number: 510-377-1207 .

Mailing Address:__1210 Estudillo Avenue Alternate Contact Number: _510-569-8169
City/Zip Code _San Leandro Representing:

Email: _mikegazzali@yahoo.com .

An appeal is hereby submitted on:

AN ADMINISTRATIVE DECISION (APPEALABLE TO THE CITY PLANNING
COMMISSION OR HEARING OFFICER)

YOU MUST INDICATE ALL THAT APPLY:

Approving an application on an Administrative Decision
Denying an application for an Administrative Decision

Administrative Determination or [nterpretation by the Zoning. Admmlstlator
Other (pledse Sprlfy) Resgission of 2014 Zoning Clearance and D: inalion of Lapse of N i g Alcoholic Baverages Sales

BR[O

Please identify the specific Adminstrative Decision/Determination Upon Which Your Appeal is
Based Pursunant to the Oakland Municipal and Phnnmg Codes llsted below

Administrative Determination or Interpretation (OPC Sec. 17.132.020)
. Determination of General Plan Conformity (OPC Sec. 17.01.080)

Design Review (OPC Sec. 17.136.080)

Small Project Design Review (OPC Sec. 17.136.130)

Minor Conditional Use Permit (OPC Sec. 17.134.060)

Minor Variance (OPC Sec. 17.148.060) :

Tentative Parcel Map (OMC Section 16.304.100)

Certain Environmental Determinations (OPC Sec. 17.158.220)

Creek Protection Permit (OMC Sec. 13.16.450)

Creek Determination (OMC Sec. 13.16.460)

City Planner’s determination regarding a revocation hearing (OPC Sec. 17.152.080)

Hearing Officer’s revocation/impose or amend conditions

(OPC Secs, 17.152.150 &/or 17.156.160) '

Other (please specify) Parlial Resclission of 2014 Zolning Clearance

¥ 0p00o0oO0oO0go0oe

e e e i e T DY POVEPSE)

L:\Zoning Counter Files\Application, Basic, Pre, Appeals\Originals\Appeal application (5-31-11).doc Revised 5/31/11
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(Continued)

0 A DECISION OF THE CITY PLANNING COMMISSION (APPEALABLE TO
THE CITY COUNCIL) O Granting an application to: OR T Denying an application to:

YOU MUST INDICATE ALL THAT APPLY:

Pursuant to the Oakland Municipal and Planning Codes listed below:
{1 Major Conditional Use Permit (OPC Sec. 17.134.070)
_Major Variance (OPC Sec, 17.148.070)

Design Review (OPC Sec. 17.136.090)

Tentative Map (OMC Sec, 16.32.090)

Planned Unit Development (OPC Sec. 17:140.070)

Environmental Impact Report Certification (OPC Sec. 17.158.220F)
Rezoning, Landmark Designation, Development Control Map, Law Change
(OPC Sec. 17.144.070)

Revocationfimpose or amend conditions (OPC Sec. 17.152.160)
Revocation of Deemed Approved Status (OPC Sec. 17.156.170)

Other (please specify)

oo DDUDD%D

FOR ANY APPEAL: An appeal in accordance with the sections of the Oakland Municipal and Planning Codes
listed above shall state specifically wherein it is claimed there was an error or abuse of discretion by the Zoning
Adninistrator, other administrative decisionmaker or Commission (Advisory Agency) or wherein their/its decision
is not supported by substantial evidence in the record, or in the case of Rezoning, Landmark Designation,
Development Control Map, or Law Change by the Comimission, shall state specifically wherein it is claimed the

Commission erred in its decision.

You must raise each and every issue you wish to appeal on this Appeal Form (or attached additional sheets). Failure to
raise each and every issue you wish to challenge/appeal on this Appeal Form (or attached additional sheets), and -
-provide supporting documentation along, with this Appeal Form, may preclude you from raising such issues during
your appeal and/or in court, However, the appeal will be limited to issues and/or evidence -presented to the

decision-maker prior to the close of the public hearing/comment period on the matter,

The appeal is based on the foHowing: (Al(ach (lddl/l()rl(ll .sheers as needed.)

Tha city's planning and zoning cades as it relates are unconstitutional,

The City has acted in excess of its jurisdiction; The cily hes acled witliout Jurlsdiction; The vily hes fallad to proceed in the manner requirad by law; Tha cily has made a decislon withoul substantial

evidence to rascind its prior approval, which the applicant justifiably relied upon; the city is esstopped from taking the present anlinﬁ basad on ils awn acls upon which applican! justifiabily relied upon

ion In thia matier) ta unreasonable and ¢annot bo supported as it unredsonably deprivas ah operator's of a right without excaptions for

lo applicant's delr The tily's ordinance (and its appli

andfor Il ing acts, lo includs, but not ba kmiled to, acts by city staff. Applicant acquired the property in quastion upon which an off-sela 105 Wi i

The iiquor icense at the location was aclive up until August 8, 2014, Tha applicant therealler litod an ABC transfer application 8 days aler, on August 14, 2014. The suirendering of the license and (hs submile|

Supporting Evidence or Documen(s Attached. (The appellant must submit all supporting evidence along with this Appeal
Form; however, the appeal. will be limited evidence presented to the decision-maker prior to the close of the public

heanng/comment period on the matter.

(Continued on reverse)

- Reviged 5/31/t1




of the transfer application were made as a direct result of the ABC 255 Zoning Affidavit being signed off
by city staff on or about July 17, 2014. Thereafter, the applicant, in furtherance of purchasing the
property and ABC liquor license, applied for a business license with the city. On or about August 5, 2014
the applicant filed for an Oakland city business licenses and was directed to zoning to obtain zoning:
clearance. After nearly two months of back and forth the applicant had not received any determination.
It was only upon the applicant’s urgent pleas to the city, based on that the loan for the purchase of the
property which was set to expire, did applicant receive an email from Aubrey Rose, a copy of which is
attached hereto, giving the applicant the “OK” on the continued sales of alcoholbeverages and the
expansion so proposed. Despite filing on August 5, 2014, the City did not issue the zoning clearance until
October 17, 2014 (contrary to the November 21, 2014 city letter which erroneously implies that the
applicant sat idle since August 5, 2014 as a basis to rescind the approval). Based on the explicit email
provided by Mr. Rose and reliance thereon, the applicant proceeded with the purchdse of the property
for $590,000.00 and the alcoholic beverage license for an additional $60,000.00. Mr. Rose knew of the
pending loan and the investments being or to be made by the applicant at the time he prepared and

. sent the October 17, 2014 email. In addition thereto, in the month’s proceeding the issuance of the
zoning clearance by Mr. Rose and the city imposed requirements on the applicant to obtain certain
permits before it could open, requiring a hearing in connection therewith. Applicant fully complied and
processed the required permits through the city which never raised any issue as it relates to the alleged
grounds for which it now relies to rescind the approval. The applicant purchased the property with the
sole intent on operating the same or similar use which had been upon the property for over 20 years.
The applicant only purchased the property upon receiving the zoning clearance by Mr. Rose, a fact
which is clearly evident by the email exchanges between the applicant and Mr. Rose (in which the
applicant advises Mr. Rose of the impending cancellation of the loan, etc.). After spending tens of
thousands of dollars brining the property into compliance per the city’s request/demand, nearly
$700,000.00 in acquiring the property and liquor license and most importantly, relying on the city’s
zoning clearance dated October 17, 2014, the city has now pulled the rug out from under the applicant
and sent a letter dated November 21, 2014 (which was also copied to the Department of Alcoholic
Beverage Control) in which they njéverse their position and rescind the previous approval for the
continued sale of alcohol beverages and the expansion requested. The city had months and months
from when the applicant first-approached the city for the appropriate clearances to research and make
an adequate determination. We are informed and believe that that decision was correctly made by Mr.
Rose on October 17, 2014. We are further informed and believe that the city is acting in contravention
to their previous approval based on pressures from outside influences to include the nearby school
which was interested in purchasing the property.

The applicant has spent significant money in reliance of the representations made by the city to
purchase the real property and liguor license at issue. In addition, the city mandated that the applicant
spend additional money brining the property into compliance for building permit related issues.
Applicant is informed and believes that it was tricked into taking certain actions and spending a
tremendous amount of money and that the city has an agenda to eliminate existing liquor
stores/markets, to include this location, generate fees requiring applicants to proceed through various
administrative and/or other actions to preserve their rights. The applicant is informed and believes that
the city of Oakland has promulgated a plan to eliminate these types of existing uses through their
zoning, planning code provisions and through negligent, nefarious and/or intention acts by city staff,
Applicant is further informed and believes that the nearby school, which was seeking the purchase the




property at issue, also as poisoned the well so to speak and city staff has acted in contravention to the
regulations, codes and ordinances of the city of Oakland, the state of California and its constitution.

Since we are not fully informed as to what inter office actions may have taken place or communications
received by the city from "third parties” we reserve the right to provide additional arguments and/or
evidence which may be uncovered during the appeal process.
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(Continued)

Signature of Appellant or Represegiativelof U
Appealing Organization

Below For Staff Use Only

Date/Time Received Stamp Below:

Cashier's Receipt Stdmp Below:

Revised 5/31/11




Print

Mike Gazzali
Gazzalis Supermarket’
7000 Bancroft ave
Oakland CA 94605
510 569-8159 PH

510 569-8162 Fax
510 377-1207 Cell

Begin forwarded message:

From: Mike <mikegazzali@yahoo.com>

Date: October 20,2014 at 11:03:35 AM PDT

To: "anneata. williams@abe.ca”" <anneata.williams@abe.ca>
Subject: Fwd: 2935-2941 Coolidge Avenue

Mike Gazzali
Gazzalis Supermarket
* 7000 Bancroft ave
- Qakland CA 94605
510 569-8159 PH
510 569-8162 Fax
510 377-1207 Cell

Begin forwarded message:

https://us-mgo.matt,yahoo.com/neo/launch/.rand=2pg I h4qags6ho#s,..

From: "R ARose@oaklandnet.com>

: 11:16:32 AM PDT

To: < Jyahoo.com> .

Ce: "Miller, Scott" <SMiller@oaklandnet.com>, "Martinez, Ana"
<AMartinez@oaklandnet.com>
Subject: 2935-2941 Coolidge Avenue

The zoning division has completed researching the evidence and determine
cl for ct ipa il

20f3

12/1/2014 12:56 PM




i Print https://us-mgo.matl.yahoo.com/neo/launch? . rand=2pg [ hdqdgSohoiti...
| P

dawn ére'fhan éddays-bnorxto -th.atf"‘élté't'é

Please contact me for an appt to update your zoning clearance and sign an ABC zoning affidavit - be
sure to provide a revised floor plan to include the added left-side space if you have not already done
s0 — I'm in today until 4pm, back tomorrow at 8am — we can address any other issues at that time

| recommend continuing to coordinate with the Neighborhood Services Coordinator, to introduce the
new market at the next NCPC meeting ~ | can attend that meeting — thanks again for your patience

Sincerely, .
Aubrey

Aubrey Rose ALCP, Planner 11| City of Oakland | Bureau of Planning / Zoning Division | Dalziel Building / 250 Frank H, Ogawa Plaza, 2nd
Floor | Onkland CA 94612 | phone: (510) 238-2071 | fax: (510) 238-4730 | email: avose@oaklandnet.com | websitc:
www.onklandnet. comyplanning, )

, 3of3 : 12/1/2014 12:56 PM
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September 19,2004 e

Seott Miller

250 Frank H. Ogawa Plazs

Daklarid, Ch 94612

Fax. (51D) 238-4730 & Ely Serran & (510) 235-3600

RE: 2641 Coolidge Averue ~continuance permit {an agenda by Aubrey Rose}

Lisar Srott:

From the lengthily discussions, and the constant appearancs in front of Aubray floss at the
zoning countar, g5 i seems that Aubrey has 3 totally different sgenda. This we have eoncluded
yastarday per our constant communications with him, We had heated discusstons in regards 10 our

-application,

And, as we have been continuously told, the continuance oF the use parmit for the liquor license
for the ahove mentioned site will never ba approved. Par his own woids, even as we ara In the 90 day
period, he would still request dasmonstration of avidence in comphance to the 50 day period. Evidenices
provigied per his opinion were never satistied. This He cleariy stated.

We aiways rely on the personnel over the counter for these applications and compliences.
Aubrey has intepded to miss foform or miss lead us af this proceedings and throwing onr application off
track. Thare Is anether fortn that as he mentionst, was nat necassary for us to knaw, per his discussions

with David Valasks parapplication.

Par discussions with Ely Serran fram the City stinrnay’s office, | have learned that the closing
date as stated per Aubrey’s datermination, using the pholos submitied by emall on June 15, 2014,
shows May 20, 2034, He has always stated that he racaived the pictures June 15, 20%4.

Guestions that naas 10 be answerad.

T Biwmmwmmwthough ot disclosd
by camera manufacturers when it first hitthe market.

2 Was the pirturss takan lagally orgiven permissions that s atimissiBle ta court
for evidence purposes. If the pictures where taken with out perission, it £an not be used! .

3. The police report of closure was on June 17, 204, '

4. The statement signaturss by 3 neighbors with s June 30, 2014 claims of clogure.

15 an error on our patt, estimating the closure date o be june 30, 2014, however neighbors

stiil signed the presented dotumetit
5, The appraval of July 17, 202
compliance to the continuance of the uss permit so subsequently, it was not 2pp

4 by David Valeska as initisled QK was considersrd
lied for per

GL+A Civil Enginaars
/o YK investments
30R12 Mission Bivd,, Fremont, CA 94538
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August 3, 2014 application with no statements or refsrances to figuar sales. Per Aubrey’s

statemants, If it included llguor, it would have bieen approved, ’

6. Peryour database information in regards to this address, dates batk o 195? P/-
with no record of use permit, howzver per gangle pictanes show 3 sign that the zoning
depanmenr. heavity and strictly regulate the presance of liquor and grocery sale.

. Healso cleary stated his position of denial and the 10 day pericd for an appe&ai to the pmnntng
commwsxon  and we resgondeﬁ okt af Frustration, that tha appeal Wil Havé s fraineallover it s

i hes tome to Hight thatthie City of Dakland has an agenda and not publicly disclosed the
suspansion of iquor licenses in these nieighborhaods. It would be apprapriate 1o have.a public program
1o notify the current nquor licensed nwhers of this ntension and not mislead ranewal applications.

In addition, Aubray quastioned and argued the foﬂowl:ng:
1. The stare was still closad par Ris drive by assessment.

2. We don'thave a liquor license.
. The word "you guys” don’t have the authority to address tssues for the pwners oY Feasons

that we don’t know thi closing date.

Plésse see attached copy of the liquor ficense and emall from the bank for the purchase loan
!

A extension and closure of escrow as we are trying to satisfy.
_ This is the 3", tetter of response and he seems aot to make any sense in these mestings. ! feel
fike that my Mivands rights was not raad prior w mahng any answaer ta Auhreyrs queshans

As Tt seams, uunting 3.7.11&05{) Band su.bsequan: sub artic.les 17.103.030.8. and
17.134, 17.114.050 A 3nd section 17.114.060 fias produced ho intelligent responses,

{ need you 1o make that decision to continue the use permit and complate 4 real application If
necessary for the reason that our efforts was wel within the 90 day pariod as stated by 17.131.050 8
today, as the “more than 90 day perlod” may also apply to the zoning department as you are part of this

comnmunity to deliver fair and UN prejudicad ovarsight.

Scott, | am hoping for consideration, thank you for your efforts ang have a wonderfui day.
Singerely; ,
RSN
Ratph M. Masioff

TEL 510-385-5477
CG: £l Serran - City attomey’s office, Gazzallis Exprass torporation, lohn Kirn Brokar

Gl=A Civil Engingars
€/ YK Ipvestments
398132 Mission Blvd,, Fremont, CA 94538
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; For general tax questions, please call our Information Genter at B00-400-7115,
i For information on your rights, contact the Taxpayers’ Rights Advonate Office i 888-324.2788 or B16-324-2798,
Bl RN, T ’l

A MESSAGE TO OUR NEW PERMIT - HOLDER

_ As 2 seller, you have rights and responsibilities under the Sales and Use Tax Law, ln order to assist you in your

endeaver and to battar understand the law, we offer the following sources of help:
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have tho responsibillty of not misusing resate certificates. While the sales taxis imposed upon the retatter,
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Pleaée post this permitat the avdress for which it was issuoa and ot a location visible to yoyr customers,
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- CITY OF OAKLAND

: BLSINESS TAX CERTIFICATE

 § ; imauine of 8 Businest ‘Tox FrrtiGese i for momee puipemss ooy oo e tebievy e aguyer fom the

.%ECOU_NT mw :m:rp‘ly‘klg wﬁb!: e pedsests of wny ;thuwgm o 4he 38y of Oshland andive 2y, pher pedinaee, -

NUMBER fisd ¢ fegalativn OF fie Heski of Califatn, ox any alies govesmunacad dgreey. The Busineys Tax Cardficals saplres ue -

98045944 Decrmber 31 anf eush your. Por Soution 2505190, ot e QMC. yuu aredflowed s sl grese period il March 122

, SEURSSE the Rllgwing k.

‘ GAZZALTS EXPRESS CORP. EXPIRATION DATE

‘ L 198312014
BUSINESSLOCATION 2941 COOLIDGE AVE :

3' |

OAKLAND, CA 94602-2717

T

P SR A

| e RAHBAN ALGAZZALI
MATLING ADDHESS 1210 ESTUDILLO AVE
‘ SAN LEANDROQ, CA, 94571-3939

[UNRUERS O (P
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LERTIFICATE 1S REQITRED
FOR EACH BUSIHESS
LOCATION ANDH S NOT
VALY FOR ANY THER,
ADDRESS.
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REAL PRUBLRTY 15
EXCLUDED FROM ZORING,
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12/1/2014 ] (9170 unread) - mikegazzail - Yahoo Mail

Mebiie I Maore

ﬁHome mike Q

# Home Maii Mt Sports £ Wexther Groups Ariswars Screen
p ; Search Yeab
g B RO DL
£ Compose & Searchresults 4 < = [ Delete Move v €3 alpv X e More v
Inbox (9170) @ RE: 2935-2941 Coolidge Avenue ['i&“’f’k} *
Drafts (38) ;
Sent Rose, Aubrey
Spam (258) e me
Trash
Yes, see you then
> Folders (24) :
v Smart Views From: Mike [mailto:mikegazzali@yahoo.com)
Unread Sent; Thursday,OEf6HRF 1
starred To; Rose, Aubrey
ar Subject: Re: 2935-2941 Coolidge Avenue
People
Shopping Aubrey,
Finance i
Thank you very much. I will be down there tomorrow morning between 9-
> Recent 10 am. For the floor plan, is a drawing like the one I made for the other
store acceptable,
Sponsored Please let me know.
EiLifel.ock| Thank much
LiveLifeFree™
With Breach Noticas Mike Gazzali
LifeLock protects you Gazzalis Supermarket
7000 Bancroft ave
Oakland CA 94605
510 569-8159 PH
510 569-8162 Fax
510 377-1207 Cell
)
Qﬁ\pc ’6“,:;?_01?};;@:{}11:16 AM, "Rose, Aubrey” <ARose@oaklandnet.com>
wrote: '
?
Mike,
- The zoning division has completed researching the evidence
and determined your 8/5/14 zoning clearance for change of
ownership at the Subject property is OK to include continued
sale of beer and wine — it has been sufficiently determined
that this deemed approved establishment did not shut down
mare than 90 days prior to that date
Please contact me for an appt to update your zoning
clearance and sign an ABC zoning affidavit - be sure to
provide a revised floor plan to include the added left-side
space if you have not already done so ~ I'm in today until
4pm, back tomorrow at 8am — we can address any other
issues at that time
I recommend continuing to coordinate with the
Neighborhood Services Coordinator, to introduce the new
market at the next NCPC meeting - I can attend that meeting
— thanks again for your patience
Sincerely,
Aubrey
Aubrey Rose AICP, Planner [ | City of Oakland | Bureau of Planning / Zoning 4
Division | Dalziel Bullding / 250 Frank H. Ogawa Plaza, 2" Floor | Oakland CA
94612 | phone: (510) 238-2071 | fax: (510) 238-4730 | emall:
argse@oaklandnet.com | website: www.oaklandnet.com/planning,
fia}

hitps://us-mg 6.mail.yahoo.com/neoflaunch?.rand=dl 3oupcsf43p7#3133766535

17
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#& Home Mt Maws Spits finunce Groups Answers Screen Flicks Mkl I More v

N e g s e e e s 8 s s ey

| . Saarch Mall Bearch Wal ﬂ- Home mike a

&
&
o

£ Compose € Searchresults € < = [ Delete  ER Move v

‘- Inbox (9170) * Gazzali's
Drafts (38)
Sent
Spam (258)
Trash
> Folders (24)
v Smart Views

Unread
Starred

People

Shopping
i Finance

> Recent

Sponsored Mike Gazzali

: : i Gazzalis Supermarket
7000 Bancroft ave
Oakland CA 94605

Book lovers are 510 569-8159 PH
obsessed w lth BookBub. 510 569-8162 Fax
Sign up for the fres 510 377-1207 Cell
datly email & dow nload Gazzalis.com

bestsellers instanlly,

m overstock’

Gl

https://us-mg6.mali.yahoo.com/neofiaunch?.rand=dl3oupcsf43p7#1259733041 Ul




12/1/2014 . . (9170 unread) - mikegazzali - Yahoo Malil

Adts Sereen Hicky Mebile I hore

Bt Home Wil M Sporis

Sanren Mall Search Wab “ Home mike Q

gD R o
£ Compose 4o Searchresults 4 < = [ Delete  §3 Move v ) Padv X o

Inbox (9170) . * Fwd: Addendum #4 for 2935 Coolidge A. [ ,,,,, a ] 9 *
Drafts (38)
q Sent Yi Soo J. Kim
! Spam (258) o me
Trash FYl,
> Folders (24)
v Smart Views »
-~—Original Messags—-
Unread From: Yi Soo J. Kim <consultjyk@aol.com>
Starred To: michael.farias <michael.farias@bankofthewest.com>; evelarde
Peopl <ewlarde@placertitie.com>
eople Sent: Fri, Oct 10, 2014 8:32 pm
Shopping Subject: Addendum #4 for 2935 Coolidge Ave.
Finance : 7
> Recent
Sponsored
EMLifelock:
Proactive Detection
. Certified Resolution :
B LifeL.ock Protection John Kim
Add#4_for_2935_Co.pdf View | Download « @ OverStOCkm
>
fal

hittps:/lus-mg6.mail.yahoo.comneoflaunch?.rand=di3oupcsf43p7#3760085602 "




12/1/2014 (9170 unread) - mikegazzall - Yahoo Mail

praather iames Grenips Angwers Sereen Flicky Muobile I More »

B rrre Mait Nawsy Spants fFirane

Snarch Mall Bearch Wab ﬂ Home mike O

B8 OR O L .
£ Compose 4 Search results & & = fioelete T Move v &) Palpy X e

Inbox (9170) ® RE: Coolidge Project [reople ] @
Drafts (38)
Sent v Farias, Michael
Spam (258) g YiSoo J. Kim
Trash ' <L me
> Folders (24) John
v "
Smart Views Thanks for the update. Interest rates come down 10bps, so hopefully yc
Unread resolved asap.
Starred
People Mike
Shopping
Finance . -
>
Recent ~ Michael Farias, Business Banking Officer
. / 2527 Camino Ramon, San Ramon, CA 94583 | T (925) 843-2652 | M (510) 501-99.
Sponsored michael.farias@bankofthewest.com

| BoolBub

Bestselling books are
belng glven away for
free every day. Get
“the inside scoop with - From: Yi Soo J, Kim [mailto:consulfyk@aol.com]
Bool@ub. Sign up >> Sent: Wednesday, September 24, 2014 6:37 AM
To: Farias, Michael

Cc: mikegazzali@yahoo.com -
Subject: Re: Coolidge Project a over$t00k

FWaTting HaFthaTansy

From: Farias, Michael <michael.farias @bankofthewest.com>
To: Yi soo Kim < tivk@ag >

Sent: Wed, Sep 24, 2014 5:38 am

Subject: Coolidge Project

Hi John,
Do you have any good news for me? When will you know if the zoning dept. will
license...?

Mike

Michael Farlas, Business Banking Officer
2527 Camino Ramon, San Ramon, CA 94583 | T (925) 843-2652 | M (510) 501-99.

michael farias @bankofthewest.com

145

A

i

she

From: Yi soo Kim [mailto;consultiyk@aol,com
Sent: Tuesday, August 12, 2014 8:56 AM

To: Farias, Michael

Subject: Re: Loan Approval Ltr

Hi Mike,

Everything is ok ?
[2a] Shall we close onAug22?

hitps://us-mg 6.mail.yahoo.convneoflaunch?.rand=dl3oupcsf43p7#5029790022

M




e

12/1/2014
4 Home Mail MNeows
B 3 0B O L

Sppoits

(9170 unread) - mikegazzali - Yahoo Mail

Mobils I More w

ﬁHome mike O
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flicks
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# Compose

Inbox (9170)
Drafts (38)
Sent
Spam (258)
Trash
> Folders (24)
v Smart Views
Unread
Starred
People
Shopping
Finance

> Recent

Sponsored

LACK FRIDAY SALE

Capital One

Black Friday Sala
$100 with 360 Savings
4 days, Nov. 28-Dec. 1
Check out the Sale

4 Search results 4 < = i Delete

i] Move

) YBER MON[}AY DEALS

¢ RE: 811-7869 Closing Funds Receipt-2935
e T

9 ol X o

(people | %

BT MR [T TRS szl @vaRon:com] 7

Sent: Thursday, August 28, 2014 5:11 PM

To: Elena Velarde

Cc: Yi Soo J. Kim; LB Gazzalis

Subject: Re: 811-7869 Closing Funds Receipt-2935 Coolidge Ave., Oakla

EEkRD
st

Mike Gazzali
Gazzalis Supermarket
7000 Bancroft ave
Oakland CA 94605
510 569-8159 PH
510 569-8162 Fax
510 377-1207 Cell : )

On Aug 28, 2014, at 4:48 PM, Elena Velarde <evelarde@gplacertitle.c

) <image002.jpg>

From: Elena Velarde
Sent: Thursday, August 28, 2014 2:36 PM

To: ‘Yi Soo ). Kim'; mikegazzali@yahoo,.com
Subject: RE: Wire Instructions for 811-7869

Hi John, please have Mike obtaln a cashiers check. It is too la
he wires the funds we will not receive them in enough time to ¢

<image003.jpg>

From: Yi S00 J. Kim [mailto:consultjvk@aol.com]
Sent: Thursday, August 28, 2014 2:27 PM

To: Elena Velarde; mikedazzali@yahoo.com
Subject: Wire Instructions for 811-7869

Dear Elena,

Would you please advse wire instruction for the above
Rahban AlGazzali

immediately. He is at the Bank

John Kim.

https://us-mg6.mail.yahoo.comneoflaunch?.rand=di3oupcsf43p7#3758686304 1M
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California ABC - License Query System - Data Summary Page 1 of 2

California Department of Alcoholic
Beverage Control

License Query System Summary
as of 2/25/2015

ILicense Information ]
License Number: 548196 |
[Primary Owner: GAZZALI'S EXPRESS CORPORATION |
ABC Office of Application: 22 - OAKLAND
Business Name
Doing Business As: GAZZALI'S EXPRESS CORPORATION |
Business Address
|Address: 2941 COOLIDGE AVE  Census Tract: 4065.00
City: OAKLAND County: ALAMEDA
State: CA  Zip Code: 94602
Licensee Information _
ILicensee: GAZZALI'S EXPRESS CORPORATION
Company Information
Officer: ALGAZZALI, RAHBAN (PRESIDENT)
Officer: ALGAZZALI, BADYA ABDO (SECRETARY/ASST SEC)
Stock Holder: ALGAZZALI, BADYA ABDO
| Stock Holder: ALGAZZALI, RAHBAN |
[License Types ' |
1) License Type: 20 - OFF-SALE BEER AND WINE
License Type Status: PENDING

Status Date: 14-AUG-2014 Term: 12 Month(s)
Original Issue Date: Expiration Date:
Master: Y Duplicate: 0 Fee Code: P40

[Current Disciplinary Action

|

|-
License Type was Transferred On: FROM: 20-425156 |

|

|

| .. No Active Disciplinary Action found . . .
Disciplinary History

.. No Disciplinary History found . . .

[Hold Information ATTACHMEN TE
Hold Date: 14-AUG-2014 Type: FORM 220

Escrow

Escrow: BAY AREA ESCROW COMPANY, 2817 CROW CANYON RD STE 102
SAN RAMON,CALIFORNIA 94583

http://www.abc.ca.gov/datport/LQSData.asp?ID=81286295 2/26/2015




