STAFF REPORT
Marcﬁ 7,2018

Oakland City Planning Commission

Case File Number DET170039-A01 (DET170039)

Location: | 3040 Broadway - See map on reverse
Assessor’s Parcel Number: | (009-0704-007-00)
' Proposal: | Appeal of the Zoning Manager’s Determination.
Applicant: | Robert Selna representing Don Marshall / (510) 622-7608
Owner: | Don Marshall
Case File Number: | DET170039-A01
Original Case File Number: | DET170039
Planning Permits Required: | None
General Plan: | Community Commercial
Zoning: | D-BV-3

Environmental Determination:

Categorically Exempt under California Environmental Quality Act

(CEQA) Guidelines Section 15301, Minor alterations to an existing
facility and Section 15306, Information collection

Historic Status: | Dc2+; Area of Secondary Importance (Upper Broadway Auto Row)
City Council District: | 3 \

Status: | The Zoning Determination Letter was mailed on July 27, 2017;
Project appealed on August 10, 2017 (Extended from the original
appeal date of August 7,2017).
Staff Recommendation: | Deny the Appeal and uphold the Zoning Manager’s Determination.

Finality of Decision: | Final (not administratively Appealable pursuant to OMC Sec.
17.132.030)
Contact case Planner Brittany Lenoir at (510) 238-4977 or

blenoir@oaklandnet.com

For Further Information:

SUMMARY

Mr. Robert Selna, representing the owners of 3040 Broadway, submitted a letter on April 20, 2017,
requesting a Zoning Determination to define the land use activities at 3040 Broadway. The request was
made largely to resolve a Notice of Violation that was created on September 08, 2016 and a lien on February
28, 2017 that was created against the property (1603481 and 1.17000065) regarding operation of an
industrial use without permits in a residential zone. The applicant’s letter stated that the site should be
classified as an Automotive Fee Parking Commercial Activity (17.10.490) and an Automotive and Other
Light Vehicle Repair and Cleaning Commercial Activity (17.10.480), as that was the previous activity on
the site, and that the activities have been going on at the site independently since April 2011 when the
current owners purchased the property (Attachment A). ' :

After areview of the broperty, previous records, and evidence provided, a Determination was made by the

. Zoning Manager that the activity is more closely related to a Construction Operations Industrial Activity as
opposed to the above mentioned Commercial Activities. The Determination was based on multiple factors
including the business type, who it serves, and what activities had been and currently were taking place on
the lot. The Zoning Manager’s Determination Letter was mailed on July 27, 2017 (Attachment B).

The 10-day Appeal period ended on August 7, 2017 at4:00 PM. However, Mr. Selna contacted the Bureau -
of Planning on July 31, 2017 noting that the document attachments were not included in the Determination

Letter. Because of this, the Appeal filing date was extended from August 7, 2017 to August 10, 2017. The

Appeal period ended on August 10, 2017 at 4:00 PM and a timely Appeal was filed by Robert Selna

(Appellant) representing the owners.
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Per Section 17.132.020 of the City of Oakland Planning Code, the Appellant must state where an error or

abuse of discretion was made by the Zoning Manager or where the Zoning Manager’s decision is not

supported by evidence in the record. The arguments raised by the Appellant (Attachment C) are

summarized below in the Basis for the Appeal portion of this report, along with City staff’s response to
- each argument.

For the reasons stated in this report and attachments, including the Appellant’s failure to assert error, abuse
of discretion or lack of evidence in the Zoning Manager’s decision, staff recommends the Planning
Commission deny the Appeal, thereby, upholding the Zoning Manager’s Determination.

BACKGROUND

e July 16, 2009: The definition of Construction Sales and Services is changed from a permitted
Commercial Activity to Construction Operation Industrial Activity, which is no longer permitted
in the C-40 Zone.

e October 2009: Harry Clark Plumbing begins renting a portion of this property from Broadway
Smog to store and service their own vehicles. Broadway Smog was classified as Automotive
Servicing, and later as an Automotive Service Station Commercial Activity, which was permitted
in the C-40 Zoning Designation.

e March 2011: The area is rezoned to CC-2, which does not permit Construction Operation Industrial
Activities. As such, the primary activity of an Automotive Service Station at the subject site,
Broadway Smog, was no longer permitted and would have required a conditional use permit under
the CC-2 Zone. Therefore, this activity would have been considered legal non-conforming.

e April 2011: New owners purchase the property and Harry Clark Plumbing rents the entire space,
as opposed to sharing space with the previous tenants, Broadway Smog. When Harry Clark
Plumbing took over the site from Broadway Smog the primary activity changed from an
Automotive Service Station Commercial Activities toa Construction Operation Industrial Activity,
and therefore, the legal non-conforming status would not apply to Harry Clark Plumbing because
the scope of work and type of activity was modified.

e June 25, 2013: A Zoning Complaint (1303333) was filed against the property for construction
operations activities where such activity is not permitted.

e July 26, 2013: Harry Clark Plumbing applied for a.-Zoning Clearance at 3040 Broadway to resolve
complaint 1303333. The resulting Zoning Clearance was to conduct a retail plumblng shop with
related rear open small yard for storage of retail sales pluming material.

e July 2014: The area is rezoned to D-BV-3.

e September 2016: A Notice of Violation is sent for conducting Industrial Activities in a Res1dent1a1
Zone (1603481).

e July 27, 2017: A Determination is made by the Zoning Manager that the current activities on-site
are considered Construction Operation and are not permitted in the current Zoning designation.

e August 10, 2017: An Appeal of DET170039 is filed by the applicant.

PROPERTY DESCRIPTION

Subject Site

3040 Broadway is a 4,542-square foot through-lot, with street frontage on Broadway and Brook Street. The
existing building was constructed in 1915, has a rating of Dc2+, and is in an Area of Secondary Importance
~ (Upper Broadway Auto Row) per the Oakland Cultural Heritage Survey.
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Surrounding Area

The surrounding area has a large amount of automobile-oriented commercial activities; however, much of
the area is also residential, which can be seen on Brook Street. This area is also characterized by active
commercial spaces, an example being the Sprouts Farmers Market across from the subject property, as well
as the CVS Pharmacy on the corner of Broadway and 30" Street. When looking to the North of the subject
site there is a strong presence of automobile related commercial activities, such as a smog and repair shop,
vehicle servicing, upholstery services, and window tinting services. To the East of the subject site is Brook

- Street, which has a mix of single-family, two-family, and multi-family residential dwellings. Across
Broadway to the East there is a strong presence of retail space with an existing Sprouts Farmers Market at
3001 Broadway, and a project with CityView at 3073 Broadway that is currently under construction for
432 residential units and 22,000 square feet of retail space. To the South, there are a number of restaurants
and retail space, such as Chipotle, Starbucks, Mattress Firm, as well as an extension of Harry Clark
Plumblng located at 3026 Broadway. The Harry Clark Plumbing establishment located at 3026 Broadway
is separated from the subject site, 3040 Broadway, by an Enterprise Rent-a-Car.

GENERAL PLAN AND SPECIFIC PLAN ANALYSIS

Land Use and Transportation Element (LUTE) of the General Plan

The subject site is in the Community Commercial land use- classification per the Land Use and
Transportation Element (LUTE) of the General Plan. The intent of the Community Commercial
classification is to enhance areas suitable for a wide variety of commercial and institutional operations along
the City of Oakland’s major corridors and in shopping districts or centers. The desired character in the
Community Commercial classification may include neighborhood center uses and larger retail and
commercial uses, such as auto-related businesses, business and personal services, health services and
medical uses, educational facilities, and entertainment uses. Pedestrian-oriented design is encouraged, but
these areas may also accommodate larger scale auto-oriented development Some objectives and policies
- of the Community Commercial area include:

Objective N1
Provide for healthy, vital, and accessible commercial areas that help meet local consumer needs in the
neighborhoods.

Objective N10
Support and create social, informational, cultural, and active economic centers in the neighborhoods.

Objective I/C3
Ensure that Oakland is adequately served by a wide variety of commercial uses, appropriately sited to
provide for competitive retail merchandising and diversified office uses, as well as personal and
professional services.

Broadway/Valdez District Spec1ﬁc Plan

The site is also within the northern boundary of the Broadway/Valdez District Specific Plan (BVSP), which
was adopted by -the Oakland City Council on June 17, 2014 to create destination retail and mixed-use
development along Broadway, between Grand Avenue and Interstate 580. While the BVSP does recognize

~ the importance of maintaining and retaining auto-related businesses, much of the focus is on promoting an
active pedestrian environment (A#fachment D), which can be seen in many of the policies and goals of the
Specific Plan 1nc1ud1ng
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Policy LU-10.69 (page 113)

In order to promote a more vibrant and pedestrian-oriented environment, active ground floor uses will be
required along Broadway and other designated street. In order to establish the Triangle as a retail
destination, ground level uses will be restricted to retail, dining, entertainment, and cultural uses along
designation street. In the North End, active ground level uses will be required, but can include office and
professional service type uses in addition to retail, dining, and entertainment.

Planning Goals (page 4)
o A well-designed neighborhood that integrates high quality design of the public and private realms
to establish a socially and economically vibrant, and visually and aesthetically distinctive identity
Jfor the Broadway Valdez District.
o Quality pedestrian facilities and amenities that create a safe and aesthetically pleasing
environment that supports increased pedestrian activity.

ZONING ANALYSIS

Land Use Activities Background

The Oakland Planning Code in Section 17.10.010 Title, purpose, and applicability states “The provisions
of this Chapter shall be known as the Use Classifications. The purpose of these provisions is to classify
uses into a number of specially defined types on the basis of common functional characteristics and similar
compatibility with other uses, thereby providing a basis for regulation of uses in accordance with criteria
which are directly relevant to the public interest.”

~ The Planning Code further defines Residential, Civic, Commercial, and Industrial Activities. Specifically,
the activities most relevant to the Determination include:

Section 17.10.260 General description of Commercial Activities states “Commercial Activities
include the distribution and sale or rental of goods; the provision of services other than those
classified as Civic Activities; and the administrative and research operations of prlvate profit-
oriented firms, other than public utility firms.” :

Section 17.10.540 General description of Industrial Activities states “Industrial Activities include
the on-site production of goods by methods other than agricultural and extractive in nature the
provisions of warehousing and storage, freight handling, shipping, and trucking services; and the
storage, transportation, and processing of recyclable or waste materials, and hazardous materials.
This classification also includes certain activities accessory to the above, as specified in Section
17.10.040.” ' :

_ Land Use Activities Analysis

When reviewing a new activity for a parcel, staff must make a determination regarding the Activity
classification the use best resembles. In this instance, staff evaluated the following Commercial and
Industrial Activities as part of the Zoning Determination with key important characteristics underlined.

e 17.10.340 General Retail Sales Commercial Activities.
General Retail Sales Commercial Activities include the sales of items generally for personal or
household use, but excludes activities more specifically described in other classifications. This
actwlty does not include establishment where more than five percent (5%) of net retail floor area
is devoted to food products.
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e 17.10.450 Building Material Sales Commercial Activities.
Building Material Sales Commercial Activities include the sale of bulk building and landscaping
supplies. This classification includes, but is not limited to, sales of heating, air conditioning,
electrical and plumbing equipment, soil, soil amendments, lumber, gravel, or other similar building
materials. Landscaping and building materials are commonly stored outside. This classification
also includes certain activities accessory to the above, as specified in Section 17.10.040.

e 17.10.480 Automobile and Other Light Vehicle Repair and Cleaning Commercial Activities.
Automobile and Other Light Vehicle Repair and Cleaning Commercial Activities include the major
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repair or painting of motor vehicles that have a gross vehicle weight rating of less than fourteen

thousand (14,000) pounds, including body work and installation of major accessories, as well as
the washing and polishing of motor vehicles. This classification does not include vehicle
dismantling or salvage and tire re-treading or recapping. This classification also includes certain
activities accessory to the above, as specified in Section 17.10.040

e 17.10.490 Automotive Fee Parking Commercial Activities.
Automotive Fee Parking Commercial Activities include the parking and storage of motor vehicles
on a fee basis, including, but not limited to, for-fee parking lots and parking for car share vehicles,
other than the operation of parking facilities by a Civic Activity. This classification also includes
certain activities accessory to the above, as specified in Section 17.10.040.

e 17.10.582 Construction Operations Industrial Activities.
Construction Operations Industrial Activities include enclosed and unenclosed facilities and
accessory yards for construction and incidental storage activities and/or fabrication activities
performed by construction contractors on lots other than construction sites. This classification also
includes certain activities accessory to the above, as specified in Section 17.10.040. This
classification includes, but is not limited to, the storage and custom cutting of stone for interior
applications, roofing and plumbing component storage, and equipment storage for environmental
contractors. '

e 17.10.583 Warehousing, Storage, and Distribution Industrial Activities. (excerpted)
Warehousing, Storage, and Distribution Industrial Activities include five (5) subclassifications as
described below. This classification also includes certain activities accessory to the above, as
specified in Section 17.10.040:

A. General Warehousing, Storage, and Distribution. General Warehousing, Storage, and
Distribution Activities include the warehousing and storage, primarily within enclosed
buildings, of commercial goods (other than primary storage of hazardous materials), and the
associated distribution activities that occur on-site prior to delivery of goods to wholesale and
retail outlets or direct shipment to customers. These activities may also include ancillary truck
parking and dispatching; and accessory outdoor storage areas where outdoor storage, not
including parking and loading areas, does not occupy more than thirty percent (30%) of the
total site area. . '

B. General Outdoor Storage. General Outdoor Storage Activities include principal outdoor
storage of items for more than 24 hours where such storage activities occupy more than thirty
‘percent (30%) of the site area. The principal storage of goods and materials, equipment or
vehicles; as well as the storage of operating equipment for warehouses, such as forklifts, pallets,
and racks. This classification excludes outdoor storage uses that are more specifically described

in this Chapter, including but not limited to, container storage, salvage and junk yards and oil
and gas storage. This classification includes, but is not limited to, construction trailers, outdoor
sheds or accessory portable structures, secondary sites for storage of building materials that are

not for resale onsite. '
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17.10.585 Trucking and Truck-Related Industrial Activities. (excerpted)
Trucking and Truck-Related Industrial Activities include the prov1s10n of freight handling and
shipping services by trucks as well as parking, maintenance, and services for trucks and other heavy

.vehicles and equipment. Each classification involves the use of trucks and other heavy vehicles that

have a gross vehicle weight rating greater than or equal to fourteen thousand (14,000) pounds. This

classification also includes certain activities accessory to the above, as specified in Section

17.10.040. ’

B. Truck Yard. Parking, dispatch, refueling, and incidental repair of trucks, buses, or other fleets
of heavy vehicles, where there is no on-site freight storage or transfer. This classification
includes corporation yards operated by public and private towing operations. This classification
does not include local courier and delivery services; towing operations as an accessory activity
to Automotive and Other Light Vehicle Repair and Cleaning (see Section 17.10.480).

D. Truck and Other Heavy Vehicle Sales, Rental, and Leasing. Sales, rental, and leasing of
medium and heavy trucks, truck tractors, construction or agricultural equipment, buses,
commercial boats, heavy equipment, and other commercial vehicles.. This classification
includes the sale, installation, accessory repair and servicing of related equipment and parts.
This classification does not include vehicle dismantling or salvage and tire re-treading or
recapping (see Salvage/Junk Yards, Section 17.10.583).

E. Truck and Other Heavy Vehicle Service, Repair, and Refueling. Repair, fueling, and other
servicing of medium and heavy trucks, truck tractors, construction or agricultural equipment,
buses, boats, heavy equipment, and similar vehicles. This classification includes the sale,
installation, and servicing of related equipment and parts. This classification includes fueling
stations, repair shops, body and fender shops, wheel and brake shops, engine repair and
rebuilding, welding, major painting service, tire sales and installation, and upholstery shops for
trucks and other heavy vehicles. This classification does not include vehicle dismantling or
salvage (see Salvage/Junk Yards, Subsection 17.10.583.E).

Staff Analysis

~The subject site is in Broadway Valdez District Mixed Use Boulevard— 3 Commercial Zone (D-BV-3
Zone). The D-BV-3 Zone is intended to create; maintain, and enhance areas with direct frontage and access
along Broadway, 27th Street, Piedmont Avenue, and Harrison Street. A wider range of ground-floor office
and other commercial activities are allowed than permitted in the D-BV-2 Zone with upper-story spaces
intended to be available for a broad range of Res1dent1al Office, or other Commercial Activities. Mixed
uses can either be vertical and/or horizontal.

Staff concluded, based upon the evidence submitted by the Appellant and collected by the Zoning
Inspection Division, the Planning Code, and staff’s classification of similar activities on other lots that;

The use was not General Retail Sales Commercial or Building Material Sales Commercial as the
business does not offer plumbing components for sale to the general public. This conclusion'is
based on available photographs as well as personal site visits by Inspectors in Code Enforcement.
The use was not Automobile and Other Light Vehicle Repair and Cleaning Commercial because
the general public is not being served and instead the owner is servicing their own vehicles.
Furthermore, staff has never applied the servicing of one’s own vehicles as Automobile and Other
Light Vehicle Repair and Cleaning Commercial as the servicing would be an Accessory Activity
to a primary use. v

The use is not Automotive Fee Parking Commer01al because the general public is not being served,
and the lot is only used as storage for its own vehicles. Furthermore, staff has never applied the
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leasing of a parking lot to another business as Auto Fee Parking as the parking would be an
Accessory Activity to a primary use. '

e The use was not General Warchousing, Storage and Distribution Activities. While this
classification includes truck parking and storage, the storage is not primarily within enclosed
buildings of commercial goods. Again, nothing is being offered for sale and other classifications
are more appropriate.

e The use was not General Outdoor Storage Activities. Although, this classification includes the -
principal outdoor storage of goods and materials, equipment or vehicles as well as secondary sites
for storage of building materials, the Construction Operations Industrial Activity was more
appropriate given the accessory yard and specificity in the classification regarding plumbing
component storage.

e The use was not Trucking and Truck-Related Industrial Activities. Although this activity includes
the parking and servicing of vehicles, the business does not involve the use or servicing of trucks
and other heavy vehicles that have a gross vehicle welght rating greater than or equal to fourteen
thousand (14,000) pounds. :

e That only parking, and not servicing of vehicles, is an accessory use per Section 17.10.040 which
would be allowed on a different lot. Also, per this Section, storage must occur on the same lot as
the principal activity.

While staff concurs with the Appellant that the activities at the site do not fit neatly into one Activity
~ classification, staff found the most applicable classification as Construction Operations Industrial
Activities.

ENVIRONMENTAL DETERMINATION

The California Environmental Quality Act (CEQA) Guidelines statutorily and categorically exempts
specific types of projects from environmental review. Section 15301 categorically exempts activities in
existing small buildings, and Section 15306 exempts basic data collection and research. The determination
letter pursuant to the City’s Planning Code conforms to this Section, and hence the action is exempt from
Environmental Review.

BASIS FOR THE APPEAL

The Appellant, representing the owners of 3040 Broadway filed a timely Appeal of the Zoning Manager’s
Determination on August 10, 2017. The Appellant requests that the Planning -Commission overturn the
Zoning Manager’s Determination Letter which stated that Harry Clark Plumbing, located at 3040
Broadway, is conducting an unpermitted Construction Operations Activity ‘and classify the activity as
Automotive Fee Parking and Automobile and Other Light Vehicle Repair and Cleaning.

. The Appeal alleges that:

1) The activities at the subject site do not meet the Construction Operations Industrial Activity
definition.

2) The Commercial Activities of Automotive Fee Parking and Automobile and Other Light Vehicle
Repair and Cleaning are an appropriate classification of the subject property’s use.

3) The Plumbing Company has a right to continue use under OPC Section 17.114.040.

4) The Zoning Manager’s determination is not supported by “substantial evidence.”
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The following is a summary of the specific issues raised in the Appeal along with staff’s response to each
point. The basis for the appeal is shown in bold text and the staff response follows each point in regular

type.

1. The Appellant alleges that the activities being done by Harry Clark Plumbing at 3040

Broadway do not meet the Construction Operations definition. The Appellant states:

o “The determination relies on the fact that the Operations are not ‘retail’ and on
one occasion, the Plumbing Company performed some limited excavation work
for a next-door neighbor’s construction job.”

e “A close read of the zoning determination shows that the evidence offered to
support the conclusion that the Site’s use of Con-Ops, is limited to Plumbing
Company’s admission that it has infrequently stored dirt at the Site.”

o “While there is limited storage at the Site, there are no ‘construction’ or
‘fabrication’ activities on Site. It appears that the ZA focused on the one Site
use -- storage — that is secondary in the Con-Ops definition, and minimal at the
Site, and used it to define the entirety of the activities at the Site.”

Staff’s Response

As noted above, staff reviewed numerous Activity Types in arriving at the conclusion that
Construction Operations Industrial Activities was the most appropriate. Staff considered multiple
factors including the business type, who it serves, and what activities had been and currently were
taking place on the lot. Specifically, the business is a plumbing contractor who works off-site
providing services to residences, no commercial activities such as the distribution and sale or rental
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of goods or the provision of services take place on the site itself, the lot is being used for storage of

plumbing components and vehicles and the servicing of the business owner’s own vehicles.

The determination. was made that 3040 Broadway is performing a Construction Operations
Industrial activity because the classification includes:
o enclosed and unenclosed facilities,
accessory yards, :
storage performed by construction contractors on non-construction sites,
* plumbing component storage specifically, and
certain accessory activities specified in Section 17.10.040 such as off-street parking.

Unlike other Activity types, which only address one aspect of the business or use, the Construction
Operation Industrial Activity classification addresses multiple components of the business and is
specific to plumbing contractors. ' '

Two other classifications closely relate to the activities being conducted at 3040 Broadway,
Trucking and Truck-related Industrial Activities and General Outdoor Storage. However, Trucking
and Truck-related Industrial Activities, only applies to vehicles greater than or equal to 14,000
pounds, and includes the service, repair, sale, rental, parking, and refueling of medium and heavy
vehicles. Construction Operations was chosen over this option since Harry Clark Plumbing is a
smaller operation than the intent of the Trucking and Truck-related Activity and does not include a
substantial number of heavy vehicles and equipment. In the D-BV-3 Zone, Trucking and Truck-
related Industrial Activities are prohibited.

General Outdoor Storage includes principal storage of goods, materials, equipment and vehicles all
of which are uses on the project site. However, this classification notes that it excludes outdoor
storage uses more specifically described elsewhere. In this case, Construction Operations is more
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directly related to the plumbing business.

The Appellant mentions that it is believed Construction Operations was chosen because the
activities are not retail and due to the history of excavation work and related storage. When looking
at aerial images, there is major storage of both vehicles and equipment at this site (A#tachment E).
Again, the Construction Operations classification covers both storage, specifically noting plumbing
component storage. The Appellant notes:” The ZA focused on the one Site use — storage—that is
secondary to the Construction Operations definition and minimal at the site” In fact, the primary
activity of Construction Operations is storage. In this case, the use is equipment and vehicle storage
with accessory servicing for a plumbing business.

2. The Appellant asserts that the appropriate use at this site would fall under the Automobile
Fee Parking and Other Light Vehicle Repair and Cleaning Commercial Uses, by stating:

“The ZA attempts to bolster the zoning determination by finding that the uses at
the Site are not Auto Fee Parking or Automobile and Other Light Vehicle Repair
and Cleaning. That finding is based on the interpretation that the two uses must be
in the service of customers, as opposed to business leasing space for their own uses.
The plain language of the use definitions does not support that conclusion, the ZA
provides no proof to support his determination, and the Oakland Planning Code
includes many commercial uses that do not serve the public.”

Staff’s Response

As noted above in the Zoning Analysis Section, Commercial Activities are characterized by the sale
and rental of goods or provision of services, as well as some administrative and research operations.
The intent of Commercial Activities is to serve the public, and this is demonstrated through the
different types of activities proposed in this classification: food sales, retail sales, consultative
service, and group assembly. These activities are directly involved with the public or other entities
but do not necessarily serve customers “off the street.” For example, General Wholesale Sales
Commercial is not for the general public but for select customers, i.e. other businesses. These
commercial uses vary greatly from what would be seen in a typical industrial activity, such as a
Construction Operation Industrial Activity. On the other hand, Industrial Activities are more
involved with warehousing and storage, as well as the transportation and processing and fabrication
of materials. The Industrial Activity classification does not necessarily involve direct interaction
with the public, as would be seen with a commercial activity.

When looking at the definitions of Automobile Fee Parking and Other Light Vehicle Repair and
Cleaning, while they do not explicitly state that they are intended for only public, neither do other
activities that fall under Commercial Activity Types. However, they are all considered Commercial
Activities per the Planning Code which includes “distribution and sale or rental of goods; the
provision of services.” The serving of one’s own vehicles, the storage of one’s own vehicles, and
the storage of equipment for one’s own business does not in any way involve the distribution, sale,
rental or provision of a service. :

Staff disagrees that some Commercial Activities do not involve the public. Per the Appellant’s
examples; an Administrative Activity does provide a service of some kind even if it’s to other
offices. Broadcasting and Recording Activities record music or provide a service broadcasting it to
other patrons. Research Services is self-explanatory, i.e. the provision of research services for
another person or business.
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3. The Appellant also believes the activities at this site would be ailowed to continue under OPC
Section 17.114.040: “Given the longstanding parking and repair activities at the Site, the
Plumbing Company’s right to continue those uses would seem to be protected under OPC
Section 17.114.040, which allows non-conforming uses.”

Staff’s Response

The right to continue a nonconforming use is limited to uses that existed lawfully under the previous
Zoning controls, continue to meet the same Activity classification as the previous use, and where
the previous use had not been discontinued for more than one-year.

As noted above, staff has concluded that use is not Automobile Fee Parking and Other Light
Vehicle Repair and Cleaning, and therefore, the use is not the same activity as the previous snmog
shop use. Prior to this area being under the D-BV-3 Zone, it was classified as C-40 Community
Thoroughfare Commercial Zone (C-40 Zone) and then as CC-2 Community Commercial —2 Zone
(CC-2). Under the C-40 Zone, Construction Sales and Services Commercial represented what is
now Construction Operations, and was permitted at the time. However, the Zoning changed in
March 2011 to CC-2 making this an unpermitted activity. Since Harry Clark Plumbing did not file
for a Permit or Zoning Clearance to be at this location independently until 2013 (ZC131651), the
activity would not be protected under OPC Section 17.114.040 and would not be “grandfathered
in” despite the assertion that they had been at the site since 2009. Furthermore, the records on file
show that, on July 26, 2013, the current business at 3040 Broadway received a Zoning Clearance
for a retail plumbing shop with a related rear open yard to store retail plumbing material. This
record does not make note of either equipment vehicle storage or repair, which is currently
- associated with the business, and supposedly the main activity on the site.

Due to the activities at this site and the current Zoning designation, Harry Clark Plumbing, as it is
today, would not be permitted under the current D-BV-3 Zone as Construction Operations is not
permitted in this Zone.

4. The Appellant claims that the Determination was not based on “substantial evidence”.
Specifically:

e “TheZA’s determination states that the Site is being used as Construction Operations
- Industrial Activity (“Con-Ops”), however, the determination is based on scant
information and was not educated by a personal site visit.”
e Also, “The evidence provided — the Plumbing Company’s admission that it has
occasionally stored dirt at the site — does not qualify as substantial evidence sufficient
- to support the determination.” ' '

Staff reviewed all evidence submitted by the Appellant, conducted extensive research regarding the
land use classifications in the current and previous Planning Codes, and reviewed aerial
‘photographs. Furthermore, staff was in close contact with the Zoning Inspector, Chris Candell. Mr.
Candell has personally visited the subject site numerous times over the past four years and has
taken substantial notes on the permit history, timeline, and activities at the property (Attachment

F).

Additionally, the Zoning Manager’s Determination to classify the land use activity at the site was

not solely based on the storage of dirt, but on the entire operations as described in detail above. The

Determination was based on substantial evidence, and is consistent with other determinations made
- for similar activities.
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CONCLUSION

The Appellant has not demonstrated an error or abuse in discretion by the Zoning Manager, thus City of

“ QOakland Planning staff believes that the Determination is valid. Staff believes that activity’s land use was
appropriately identified based on the business operations and available evidence as described above. As a
result, the Zoning Manager’s Determination was issued correctly and the Appeal should be denied.

RECOMMENDATIONS: For approvals: 1. Affirm staff’s environmental determination.
: 2. Deny the Appeal, thereby upholding the Zoning
Manager’s Determination, and confirming the

use at 3040 Broadway.
Prepared by:
BRITTANY LEN/ Bk
Planner I
Reviewed by:
OBERT ME
Acting Zoning Manager

Approved for forwarding to the
City Planning Commi 'on:\/

O

DARIN RANELLETTI
Deputy Director
Bureau of Planning

ATTACHMENTS:

- A. Request for Zoning Manager’s Determination dated April 20, 2017

' B. Zoning Determination dated July 27, 2017
C. Appeal filed by Robert Selna representing Don Marshall dated August 10, 2017
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H. Letter from Julian Borrill, dated February 27,2018
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LEGAL NOTICE:

ANY PARTY SEEKING TO CHALLENGE THIS DECISION IN COURT MUST DO SO WITHIN -
NINETY (90) DAYS OF THE ANNOUNCEMENT OF A FINAL DECISION, PURSUANT TO THE
CALIFORNIA CODE OF CIVIL PROCEDURE SECTION 1094.6, UNLESS A SHORTER
PERIOD APPLIES. : '




ATTACHMENT A

1111 Broadway, 24" Floor T: 510-834-6600 www . wendel.com
. Oakiand, CA 94607-4036 F: 510-808-4745 rselna@wendel.com
BLACK & DEAN 1
MEMORANDUM

-~ April 20,2017

TO: Aubrey Rose,
' Zoning Counter Supervisor
Oakland Planning and Building Dept.

- FROM: Robert W. Selna
RE: Zoning Determination for 3040 Broadway
Introduction

‘On March 2, 2017 the City of Oakland recorded a lien against 3040 Broadway
(“Property”), which is owned by Don Marshall and his family and is leased to Harry Clark
Plumbing (“Plumbmg Company”). The Plumbing Company has rented the Property for
automotive parking and storage and vehicle repair since October 2009. The lien incorrectly states
that the City noticed Mr. Marshall of a nuisance, or substandard or hazardous conditions. In
actuality, the City notified Mr. Marshall that the Property’s activities were not permitted in the
zoning district that controls the Property. We are submitting this request for a Zoning
Determination to in order to define the longstanding activities at the Property and to receive City
confirmation that, while the Property’s zoning has changed slightly over the years, the on-going
activities are nonetheless permitted, based on Oakland Planning Code sections allowing for
continuous, nonconforming uses. Once the zoning matter is resolved, we also request that the
Planning and Building Department provide assistance, wnhm its powers, to have the llen
1emoved and 1e]ated penalties expunged

History of Zonmg and Uses at 3040 Broadway

The Property is located in the heart of Oakland’s Auto Row. Consistent with that area
“moniker, since the early 1990s the Property’s activities have been divided between Automotive
Fee Parking Commercial Activities and Automobile and other Light Vehicle Repair and
Cleaning Commercial, which were both permitted by right when the Plumbing Company began
occupying the Property. These same uses are also generally permitted in the D-BV-4 zone, which
today dictates the Property’s activities. On a related note, the Property’s adjacent neighbors are
an Emexpnse car rental, stol age and cleaning operation and a Volvo automotive repair and
service garage.

In October 2009, the Plumbing Company began renting the Property’s parking lot from
then-owner Sol Sulaiman, who ran the business “Broadway Smog,” from the Property’s lone

021867.0001\4673919.1
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garage. The Plumbing Company parked employee and company vehicles in the lot. In October
2009, the Property was zoned C-40, which allowed auto fee parking and storage. Planning Code
Section 17.10.490 defined Automotive Fee Parking Commercial Activities as follows: Includes
“the parking and storage of motor vehicles on a fee basis, other than the operation of parking
Jacilities by Civic Activity.” ' ‘

Mr. Sulaiman used the garage for automobile and other light vehicle repair, which he had
been doing since the 1990s. This makes sense because prior to and in October 2009, C-40 zoning
also allowed light automobile repair services. Planning Code Section 17.10.480 defined
Automobile and Other Light Vehicle Repair and Cleaning as follows: Activities include the
mdjor repair or painting of motor vehicles that have a gross vehicle weight of less than-14,000
pounds, including body work and installation of major accessories, as well as washing and
polishing of motor vehicles. This classification does not include vehicle dismantling or salvaging
and tire re-ireading or recapping. '

In April 2011, Mr. Marshall purchased the Property from Mr. Sulaiman and leased the
Property to the Plumbing Company. In turn, the Plumbing Company continued to use the parking
lot for vehicle parking and storage and the garage for repairing and servicing the Plumbing
Company vehicles, which mostly includes vans that weigh less than 14,000 pounds.

In March 2011, the Oakland City Council changed the Property’s zoning from C-40 to
CC-2, which; in turn, modified the Automotive Fee Parking and Automobile and Other Light
Vehicle Repair classifications from activities permitted by right to those conditionally-permitted.
However, that change did not affect the permitted activities at 3040 Broadway because they
continued ceaselessly as they had prior to the new zoning. We can supply affidavits and records
that document the history above if requested.

Today, the Plumbing Company continues to lease the Property from Don Marshall and
his family. The primary activities in the 6,500 square-foot parking lot continue to be a Plumbing
Company vehicle parking and storage and the primary activities in the 2,500 square-foot garage
continue to be vehicle repair.and servicing. Approximately 1,300 square feet of the garage are
used specifically for vehicle repair. Related space is a work bench, auto repair tools and
bathroom amounting to 200 square feet. An office for related paperwork and breaks, takes up
approximately 250 square feet. The rest of the garage (approx. 750 square feet) is used for
random storage. The Plumbing Company employs a full-time mechanic who repairs and services
Plumbing Company vehicles in the garage. We would be happy to schedule a time for a
representative of Planning Department to visit the Property and confirm the activities described.

The plain meaning of Oakland Planning Code Section 17.114.040 protects the Plumbing -
Company’s right to continue vehicle parking/storage and vehicle repair at the Property. The
section states as follows: “A nonconforming use, which is in existence on the effective date of the
zoning regulations or of any subsequent rezoning or other amendment thereto, which makes such
use nonconforming, and which existed lawfilly under the previous zoning confrols, or which is
subsequenily developed or changed...may thereafier be continued and maintained indefinitely,
and the rights 10 such use shall run with the land...."

021867.0001\4673919.1
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City Violation Notices and Pending Lien

Mr. Marshall began receiving violation notices from the City Planning and Building
Department related to Plumbing Company activities in July 2013. The notices informed M, -
Marshall that the City believed the Plumbing Company was operating a Construction Activities
Industrial activity (a contractor’s yard). At the time, the Plumbing Company was occasionally
storing dirt that resulted from plumbing jobs on the parking lot. When notified by the City, the
Plumbing Company discontinued the limited and temporary dirt storage.

In 2016, the property next door, 3050 Broadway, was undergoing construction and hired
the Plumbing Company to assist with related excavation work. As part of that work, the
Plumbing Company again stored some dirt on the parking lot. The Plumbing Company believed -
it was permitted to do so because the construction project at 3050 Broadway had been issued
valid City of Oakland building permits. The City issued Mr. Marshall a violation notice and the
Plumbing Company ceased storing dirt on the parking lot related to the excavation job.

Shortly thereafter, Mr. Marshall met with City of Oakland Planner IV, Bill Quesada, who
explained the Plumbing Company’s activities were “grandfathered” if the activities began at the
- Property before March 2011.

However, as recently as recently as January 2017, the City Planning and Building
Department notified Mr. Marshall that the Property was in violation of the relevant zoning. Mr.
Marshall corresponded back and forth with the City, but was unable to resolve the matter. Mr.
Marshall believed that the Plumbing Company activities were permitted, based on what M.
Quesada told him, and because the Plumbing Company -- and before them, Mr. Sulaiman -: had
engaged in the same activities going back well before 2009,

~ As stated above, at the City’s request, Alameda County recorded a lien against the
property, which includes a $3,041.00 penalty, and issued Mr. Marshall an invoice for $1,349.00

to cover the City’s costs of recording the lien.
Conclusion

Mr. Marshall has applied for a zoning determination for 3040 Broadway in light of the

stalemate that resulted from trying to resolve the issue with the City and the related lien and
‘penalties. As stated above, this application is a request that the City confirm that the Property’s

activities are Automotive Fee Parking Commercial Activities and Automobile and other Light
Vehicle Repair and Cleaning Commercial. Additionally, this application is a request that the
City confirm -- in light of Planning Code Section 17.114.040 and the relevant history at 3040
Broadway -- the activities are permitted as they were in 2009 when the Plumbing Company
began to pay Mr. Sulaiman for vehicle parking and storage and Mr. Sulaiman used the garage to
service and repair light vehicles. Once the zoning matter is resolved, we also request that the
Planning and Building Department provide assistance, within its powers, to have the lien
removed and related penalties expunged. '

021867.0001\4673919.1



ATTACHMENT B

CITY OF OAKLAND
BUREAU OF PLANNING - ZONING DIVISION
250 Frank H. Ogawa Plaza, Suite 2114, Oakland, CA 94612-2031
Phone: 510-238-3911 Fax: 510-238-4730

nlyZ2¥, 2017

Mr. Robert W. Selna
1111 Broadway, 24® Floor
Oakland, CA 94607

RE: Case File: DET170039; 3040 Broadway; APN: 009-0704-007-00

Dear Mr. Sema%ﬁé

This letter is in response to your request dated April 20, 2017 for a Zoning Manager’s Determination
concerning the property located at 3040 Broadway. The request was made specifically to address issues
surrounding the property’s activities in regards to permitted use and its Zoning status. In

your request, you noted that it is your belief that the activities at this site include Automotive Fee Parking
Commercial Activities and Automobile and other Light Vehicle Repair and Cleaning Commercial
Activities.

Staff reviewed your determination letter, the property records, previous Oakland Planning Codes (OPC)
in effect during the timeframes noted in your letter, previous staff reports pertaining to changes in the
Planning Code, and had further discussions with the Zoning Inspection Division.

Based on this evidence, staff has determined the following as further discussed below:

°  Broadway Smog was considered an Automotive and other Light Vehicle Repair and
Cleaning Commercial Activity which was a permitted use in the C-40 Zoning, prior to July
16, 2009, and is conditionally permitted under the current Zoning of D-BV-3;

e The activity in question would not have been considered an Automotive Fee Parking
Commercial Activity or an Automotive and other Light Vehicle Repair and Cleaning
Commercial Activity;

* The activity in question would have been considered a Construction Sales and Services
Commerecial Activity which was a permitted use in the C-40 Zoning prior to July 16, 2009;

°  On July 16, 2009, the City Council approved changes to the OPC (Ordinance 12875 C.M.S)
including elimination of the Construction Sales and Services Commercial Activity and the
establishment of the Construction Operations Industrial Activities. This became a
prohibited use in the C-40 Zone;

e The activity in question was established, per your letter, in October of 2009 after the
adopted changes to the OPC, and therefore, could not be considered a legal non-conforming
activity; and

© The City has determined that Harry Clark Plumbing & Heating (Plumbing Company) and
the resulting Construction Operations Industrial Activities as defined by OPC Section
17.10.582 are not permitted at 3040 Broadway.
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Discussion of Evidence

e Per the OPC Section 17.10.480, Automobile and Other Light Vehicle Repair and Cleaning
Commercial Activities (prior 2004 OPC 1n effect until July 16, 2009; Oakland Planning
Supplemental No 20, I-04) include the major repair or painting of motor vehicles that have a
gross vehicle weight rating of less than fourteen thousand (14,000) pounds, including body work
and installation of major accessories, as well as the washing and polishing of motor vehicles. This
classification does not include vehicle dismantling or salvage and tire re-treading or recapping.
This classification also includes certain activities accessory to the above, as specified in Section

17.10.040.

This activity 1s meant as a primary commercial activity for vehicles off the street (businesses
serving customers). Staff has not applied this activity to businesses serving their own vehicles as
this would have been an accessory activity to a primary activity. Per Section 17.09.040 of the
OPC, the definition of an accessory activity “means an activity which is incidental to, and
customarily associated with, a specified principal activity, and which meets the applicable
conditions set forth in Section 17.10.040.” Per Section 17.10.040 Accessory Activities include
“Off-street parking and loading serving a principal activity, whether located on the same lot
thereas or on a different lot, but only if the facilities involved are reserved for the residents,
employees, patrons, or other persons participating in the principal activity.”

e Per the OPC Section 17.10.490, Automotive Fee Parking Commercial Activity (prior 2004 OPC
in effect until July 16, 2009; Oakland Planning Supplemental No 20, 1-04) includes the “parking
and storage of motor vehicles on a fee basis, including, but not limited to, for-fee parking lots and
parking for car share vehicles, other than the operation of parking facilities by a Civic Activity.”

This activity is meant, again, as a primary commercial activity for vehicles off the street
(businesses serving customers). Staff has not applied this activity to businesses leasing their
parking lots to other businesses which are classified under another primary use. The service of a
business’ own vehicles would have been an accessory activity to a primary use.

e Per OPC Section 17.10.450, Construction Sales and Service Commercial Activities (prior 2004
OPC in effect until July 16, 2009; Oakland Planning Supplemental No 20, I-04) includes
construction and incidental storage activities performed by construction contractors on lots other
than construction sites, as well as the retail or wholesale sale, from the premises, of materials
used in the construction of buildings or other structures, other than paint, fixtures, and hardware.
They also include certain activities accessory to the above, as specified in Section 17.10.040.
Construction Sales and Services was permitted in the C-40 Zone prior to July 16, 2009.

e Sol Sulaiman operated Broadway Smog which served the general public from the 1990’s until the
fall of 2009 per your letter. This was a permitted Automobile and Other Light Vehicle Repair and
Cleaning Commercial Activity in the C-40 Zone.

e Between 2002 and 2009, staff was considering changes to the OPC including Industrial uses.
Specifically, the staff report to the Zoning Update Committee, dated September 25, 2003, noted
that “the existing definitions [of Construction Sales and Service] includes two somewhat
disparate uses: 1) construction and incidental storage activities performed by construction
contractors on lots other than construction sites, and 2) the retail or wholesale sales of materials
used 1n the construction of buildings, other than paint, fixtures, or hardware (sale of paint,
fixtures, and hardware is classified as General Retail Sales)”. This reasoning was exhibited in the
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proposed changes to the OPC which separated construction activities and retail or wholesale sales
of materials and continued through the OPC changes eventually adopted by the City Council on
July 16, 2009 (Ordinance 12875 C.M.S).

e The changes to the OPC, noted above, went into effect on July 16, 2009. Per your letter, the
Plumbing Company established a business at this location in October 2009, three months after the
Code changes went into effect. The Plumbing Company did not apply for a Zoning Clearance to
operate their business at the site. If the owners had applied for a Zoning Clearance, staff would
have determined that the activity was not an Automotive Fee Parking Commercial Activity or an
Automobile and Other Light Vehicle Repair and Cleaning Commercial Activity, as the general
public was not served, only the businesses’ own vehicles. F urthermore, staff would have
informed the owners that the use was now considered a Construction Operations Industrial
Activity which was prohibited.

° A Zoning Clearance (ZC131651) was created and approved on July 16, 2013 for a “Retail
Plambing Shop and related rear open small yard to store retail sales plumbing material.” Per
OPC Section 17.10.340 Retail Sales Commercial Activities include the sales of items generally
for personal or household use, but excludes activities more specifically described in other
classifications.

o This Zoning Clearance makes no mention of parking or vehicle repair/cleaning related uses;
therefore, putting into question the use at this property. A note was made in our record stating this
business was for retail sales, and would not be permitted for service to construction sites or other
off-site contractors. Per discussions with the Zoning Inspections Division, the general public is
not able to purchase plumbing equipment or services from this location and only a nominal desk
is located on the site.

Furthermore, in support of the non-retail use of the site, the determination request notes: “In
2016, the property next door, 3050 Broadway, was undergoing construction and hired the
Plumbing Company to assist with related excavation work. As part of that work, the Plumbing
Company again stored some dirt on the parking lot. The Plumbing company believed it was
permitted to do so because the construction project at 3050 Broadway had been issued valid City
of Oakland building permits.”

The preponderance of evidence indicates that this site is being used as a Construction Operations
Industrial Activity which includes enclosed and unenclosed facilities and accessory yards for
construction and incidental storage activities and/or fabrication activities performed by
construction contractors on lots other than construction sites. This classification also includes
certain activities accessory to the above, as specified in Section 17.10.040. This classification
includes, but is not limited to, the storage and custom cutting of stone for interior applications,
roofing and plumbing component storage, and equipment storage for environmental contractors.

e Per Section 17.114.040 Right to continue nonconforming use, subject to limitations, “a
nonconforming use which is in existence on the effective date of the zoning regulations or of any
subsequent rezoning or other amendment thereto which makes such use nonconforming, and
which existed lawfully under the previous zoning controls, or which is subsequently developed or
changed pursuant to Section 17.114.030, may thereafter be continued and maintained indefinitely,
and the rights to such use shall run with the land, except as otherwise specified in the
nonconforming use regulations. However, no substitution, extension, or other change in activities
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and no alteration or other change in facilities is permitted except as otherwise provided in Section
17.114.030 and except as specifically provided hereinafter.”

This 1s not considered a non-conforming activity because, as noted above, the previous use was
not a Construction Sales and Services Activity, and therefore, the use in question is not a
continuation of that activity. Furthermore, the use in question was not permitted activity at time
the business was established on the site. The use would have to have been established before June
2009 and, per the Determination letter, the Plumbing Company first started business at this
location in October 2009.

SUMMARY

The Plumbing Company is not operating a Retail Sales Commercial Activity, Automotive Fee Parking
Commercial Activity or an Automobile and Other Light Vehicle Repair and Cleaning Commercial
Activity but rather a Construction Operations Industrial Activity which is a prohibited activity in this
zone, and has been since the inception of business at this location :

If you, or any interested party, seeks to challenge this decision, an appeal must be filed by no later than
ten calendar (10) days from the date of this letter, by 4:00 pm on Augustﬁ, 2017. An appeal shall be on
a form provided by the Planning and Zoning Division of the Community and Economic Development
Agency, and submitted to the same at 250 Frank H. Ogawa Plaza, Suite 2114, to the attention of Brittany
Lenoir, Plapmer I. The appeal shall state specifically wherein it is claimed there was error or abuse of
discretion by the Zoning Manager or wherein his/her decision is not supported by substantial evidence and
must include payment of § 1622.57 in accordance with the City of Oakland Master Fee Schedule. Failure
to timely appeal will preclude you, or any interested party, from challenging the City’s decision in court.
The appeal itself must raise each and every issue that is contested, along with all the arguments and evidence
in the record which supports the basis of the appeal; failure to do so may preclude you, or any interested
party, from raising such issues during the appeal and/or in court. However, the appeal will be limited to
issues and/or evidence presented to the Zoning Manager prior to the close of the previously noticed public
comment period on the matter.

For any further questions, please feel free to contact Brittany Lenoir at (510) 238-4977 or
blenoir@oaklandnet.com

)

Scott Miller
Zoning Manager

Attachments
A: Prior 2004 Zoning Code Classifications
B: Zoning Update Staff Report Excerpt. dated September 25, 2003
C: Ordinance 12875 C.M.S.
D: Notes from Zoning Inspections Division, Planner 11l Chris Candell

CC: Heather Klem, Planner IV



CITY OF GAKLAND
BUREAU OF PLANNING - ZONENG DIVISION
250 Frank . Ogawa Plaza, Suite 21 14, Oakland, CA 94612-203]
Phone: 310-238-3911 Fax: 510-238-4730

Mr. Robert W. Selna
1111 Broadway, 24% Floor
Oakland. CA 94607

RE:  Case File: DET170039; 3040 Broadway; APN: 009-0764-007-00

Per our conversation on July 31, 2017, following are the attachments for the Decision Letter at 3040
Broadway (DET17003 9). :

Brittany Lenoir

Planner I
blenoir@oaklandnet.com
(510) 238-4977
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12606 Att. A (part), 2004)
17.54.056  Permitted activities.

The following activities. as described in the use
classifications in Chapter 17.10, are permitted:

156-1

{Oakland Planning Supp. No. 22, 10-04)




A Residential Actvities:
Permanent
Residential Care occupyving a One-
Family Dwelling Residential Facihty
Semi-Transient
B Civic Actvines:
Fssential Service
Limited Child-Care
Community Assemblh
Community Education
Nonassembly Cultural
Administrative

Health Care
Utility and Vehicular, but excluding

communications equipment installa-
tions and exchanges
Telecommunications
C. Commercial Actuvities:
General Food Sales
Convenience Sales and Service
Medical Service
General Retail Sales
General Personal Service
Consultative and Financial Service
Consumer Laundry and Repair Service
Administrative
Business and Communication Service
Retail Business Supply
Research Service
General Wholesale Sales
/5» Constmction Sales and Service
: Automotive Sales. Rental, and Delivery
Automotive Servicing
~ Automotive Repair and Cleaning
Automotive Fee Parking
D. Manufacturing Activities:
Custom
E. Off-street parking serving activities other
than those listed above, subject to the conditions set
forth in Section 17.102.100.
(Ord. 12138 §5 (part), 1999; Ord. 11904 § 5.3]
(part). 1996; Ord. 11854 § 5, 1996; prior planning
code § 4553)

157
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17.54.060 Conditionatly permitted aciivities.

The following activities, as described in the use

classifications in Chapter 17.10. may be permitted
upon the granting of a conditional use permit pursu-
ant to the conditional use permit procedure in Chap-
ter 17.154:

A Residential Acnvities:
Residential  Care,
occupying a One-Family Dweliing
Residential Facility
Service-Enriched Permanent Housing
Transitional Housing
Emergency Shelter

B, Civic Activities:

Extensive Impact
Utility and Vehicular (communica-
tions equipment installations and ex-

except when

changes, onlv)
Special Health Care Civic Activities
C.  Commercial Activities:
Convemience Market
Fast-Food Restaurant
Alcoholic Beverage Sales
Mechanical or Electronic Games, sub-
ject to the provisions of Section
17.102.210C
Group. Assembly
Transient Habitation
Animal Care
Undertaking Service
D. Manufacturing Activities:
Light
E.  Agricultural and Extractive Activities:
Plant Nursery
Crop and Animal Raising
F. Additional activities which are permitted or
conditionally permitted in an adjacent zone, on lots
near the boundary thereof, subject to the conditions
set forth in Section 17.102.110.
(Ord. 12450 § 9, 2002; Ord. 12138 § 5 (part), 1999;
Ord. 11854 § 6, 1996; prior planning code § 4554)

17.54.070 Permitted facilities,
The following facilities, as described in the use
classifications in Chapter 17.10, are permitted:
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Therapeutic Massage

Existing code:  The existing code contains a definition of “Massage Service Activity,” but this is located
in Chapter 17.09, the general definitions chapter, rather than in Chapter 17.10 with the other land use
classifications are located. A conditional use permit is required for “Massage Service Activity”
throughout the city,

Proposed revision: Staff proposes relocating massage services to Chapter 17.10 so that it becomes an
official land use category and calling it “Therapeutic Massage Services.” This change will also require

determining which zones the use may be permitted or conditionally permitted in.

General Wholesale Sales

Existing code: The existing General Wholesale Sales definition includes the storage and on-site sale of
goods to other firms for resale. The definition also includes “the storage of goods on the premises and
their transfer therefrom to retail outlets of the same firm.” There is overlap in the latter part of this
defiition and the existing category of Transportation and Warehousing (or the proposed category
Warehousing, Storage and Distribution).

Proposed revision: Staff propdses o delete the phrase about storage and transfer of goods from this
definition in order to avoid overlap with the proposed Warehousing, Storage and Distribution
classification. If both storage/warehousing and wholesale sales occur on a site, there will need to be a
determination of which use is primary. As recommended by the consultant, there will also be a new use
category for a warehouse with accessory store, and if wholesale sales activities do not exceed a certain

size threshold, they may be classified in this new category.

Construction Sales and Service

‘Existing code: The existing definition includes two somewhat disparate uses: 1) construction and
incidental storage activities performed by construction contractors on lots other than construction sites,

and 2) the retail or wholesale sales of materials used in the construction of buildings, other than paint,

fixtures, or hardware (sale of paint, fixtures and hardware is classified as General Retail Sales). The first

type of activity is not oriented to- customer traffic, and may include outdoor storage of construction

equipment and materials, and is more appropriate in industrial areas of the city. - The second type may

also involve some outdoor storage, as in the case of a lumber yard, but is oriented to customer sales and

services, and could be appropriate in some commercial areas and lighter industrial areas. .

Proposed revision: Staff proposes to move construction operations, including storage of equipment and
materials, parking of fleets, and offices (except where office is the only use), into a new land use category
called “Construction Operations” within the Industrial classifications, The title of the classification
“Construction Sales and Service” is changed to “Building Materials Sales and Service” to reflect the fact
that there is a change in meaning, as it no longer includes contractors’ yards. The sale of hardware and
building materials is classified in three categories: :

o The General Retail Sales classification would apply to small hardware stores. The list of
building-related items that can be included in the Retail Sales definition is expanded from “paint,
fixtures, and hardware,” to include small hand and power tools, floor and wall coverings, plants
and garden supplies, and other small home ‘improvement items. The General Retail Sales
classification will also include retail showrooms such as cabinetry and tile showrooms. (There
may be a need to define the maximum floor area occupied by accessory storage for such
showrooms, in order that they be truly retail instead of warehouse operations).
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o The Building Materials Saids™and Service classification would descnibe a iarge home
improvement center, lumber vard, or other esiablishment that sells bulkier building materials such
as lumber, shcetrock, stome, windows and sclar panels, piumbing, heating, electrical, and
mechanical equipment, and bagged soil amendments. This classification also includes the custom
cutting of materials such as wood, stone, or glass for on-site sale. Where an establishment
includes both hardware and other smaller items listed under Generai Retail Sales and the bulkier
rmaterials under Building Materials Sales and Service, it 18 c.assified as Building Materials Sales
and Service. This category provides a place for a type of store that is becoming increasingly .
common, the large home improvement center, such as a Home Depot or Lowe’s.

o The Bulk Building Materizls Sales and Service category would be & new category created 10
describe the sale of bulk building or landscaping supplies primarily or exclusively to contractors
or where the matérials for sale are stored primarily outside. Examples include sales of loose soil
and gravel, wholesale heating, air conditioning and mechanical cquipment, and wholesale
sheetrock sajes. The addition of this category is based on a suggestion by WOCA members.
Whereas general home improvement items are more oriented to customer traffic and could be

ial or mixed zones; the bulk building materials sales will be more

)

appropriate in some conume
ocations.

T
appropriate only in industrial

Automotive Sales, Rental, and Delivery

Existing code: The existing definition includes the sale and rental of motor vehicles. Tt also includes “the
retail or wholesale sale or tental, from the premises, of any type of goods where orders are placed
predominantly by telephone or mail order with delivery being provided by motor vehicle.”

Proposed revision: This category i clarified to inchude the sale or rental of passenger-oriented motor
vehicles and exclude the sale or rental of commercial trucks or heavy equipment. The passenger-oriented
vehicles are genei‘ally those with gross vehicle weight ratings under 10,000 Ibs., though they also include
recreational vehicles, which may be heavier. Another exception to this general size threshold 1s ihe rental
of consumer-orienied moving vans and trailers on a short-term basis. The title of this classification 1s
revised to include leasing and exclude delivery services. Delivery services relying on a fleet of three or
more vehicles are proposed to be moved 10 a new category called “Taxi and Light Fleet-Based Services.”

Automdtive Servicing and Automotive Repair and Cleaning

Existing code:” These two categories both have to do with the servicing and repair of motor vehicles, but
the Automotive Servicing classification involves refueling and minor services that can typically take
place at a service station while a customer waits. Besides refueling, the existing definition lists oil
changing and the sale and servicing of tires, batteries, accessories, and replacement items. Automotive
Repair includes the major repair or painting of motor vehicles, as well as ‘the car washing. It has

sometimes been difficult to make determinations at the counter about which category a proposed auto
repair activity should be in. The definition does not include a size threshold for the type of vehicle that

can be serviced.

Proposed revision: The revised definitions exclude the repair and servicing of commercial trucks or
heavy cquipment from both Automotive Servicing and Automotive Repair and Cleaning, and move them
to the category “Truck and Other Heavy Vehicie Repair, Refueling, and Service” located within the

industrial land uses.

The title of Automotive Servicing is changed to Automotive Service Station in order to emphasize that
this category is intended to include only light repairs that are conducted at service stations, and can
typically be performed while customers wait.

NeR o)
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AN ORDINANCE AMENDING THE OAKLAND PLANNING CODE TO: (D
ADD CHAPTER 17.73 “CIX-1, CIX-2, IG AND 1O INDUSTRIAL ZONES”,
WHICH WILL CREATE THE FOLLOWING FOUR NEW ZONES:
COMMERCIAL INDUSTRIAL MIX-1, COMMERCIAL INDUSTRIAL MIX-
2, GENERAL INDUSTRIAL AND INDUSTRIAL OFFICE: (2) AMEND THE
CITY’S ZONING MAPS TO MAP THESE PROPOSED ZONES IN AREAS IN
THE CITY THAT CURRENTLY HAVE THE GENERAL PLAN LAND USE
DESIGNATIONS OF BUSINESS MIX AND GENERAL INDUSTRIAL /
TRANSPORTATION; (3) AMEND CHAPTER 17.10 “USE
CLASSIFICATIONS”; (4) ADD CHAPTER 17.100 “S-19 HEALTH AND
SAFETY PROTECTION OVERLAY ZONE” AND AMEND ZONING MAP
TO ADD OVERLAY; (5) AMEND CHAPTER 17.120 “PERFORMANCE
STANDARDS”; AND (6) AMEND THE “GUIDELINES FOR DETERMINING
PROJECT CONFORMITY WITH THE GENERAL PLAN AND ZONING
REGULATIONS” TO REFLECT THE NEW ZONES.

WHEREAS, in March of 1998 the City adopted the Land Use and Transportation Element of the
General Plan (LUTE); and

WHEREAS, the development standards contained in a city’s zoning code and zoning maps
should directly implement the intent for each of these land usc classifications contained in the
LUTE; and

WHEREAS, Business Mix and General Industrial/T ransportation are land use designations in
the LUTE; and '

WHEREAS, the existing industrial zonin g districts and land use classification activity types
have not been updated to implement the land use policies of the Business Mix and General
Industrial/Transportation land use designations since the LUTE was adopted in 1998; and

WHEREAS, the intent of the Business Mix and General Industrial/Transportation LUTE
designations is to create, preserve and enhance areas of the city that are appropriate for a wide
variety of commercial and industrial uses, while also providing protections against potential
nuisances where industrial and residential areas neighbor each other; and

WHEREAS, City Planning staff has proposed adding four new zones: CIX-1, CIX-2. IG and 10:
updated associated industrial Jand use classification activity types; added a health and safety
protection overlay zone; and amended performance standards to implement the Business Mix and
General Industrial/Transportation LUTE desi gnations; and



WHEREAS. the “Guidelines for Determining Project Conformity with the General Plan and
Zoning Regulations™ (hereafter “Guidelines™) was adopted by the City Council on Mayv 6, 1998
and subsequently amended November 3, 1999, August 8. 2001, December 5. 2001, July 15, 2003,
January 4, 2006 and extended December 4, 2007: and

WHEREAS. the Guidelines describe the procedure for deciding whether a project is consistent
with the LUTE and the procedure to follow when the Zoning Regulations and LUTE conflict;
and

WHEREAS, various community meetings, and duly noticed meetings before the City Planning
Commission’s Zoning Update Committee and City Planning Commission were held: and

WHERFEAS. after a duly noticed public hearing, the City Planning Commission voted
unanimously on January 16, 2008 to recommend to the City Council it adopt the four new
proposed industrial zoning designations, amendments to the industrial Jand use classification
activity types, proposed new health and safety protection overlay zone, amendments to the
performance standards, amendments to the “Guidelines for Determining Project Conformity with
the General Plan and Zoning Regulations,” and amendments 10 the zoning maps to reflect the
new zones; now, therefore;

THE COUNCIL OF THE CITY OF OAKLAND DOES ORDAIN AS FOLLOWS:

Section 1. The City Council finds and determines the forgoing recitals to be true and correct and
hereby makes them a part of this Ordinance.

Section 2. Title 17 of the Oakland Planning Code is hereby amended to: 1) add a new Chapter
17.73 “CIX-1, CIX-2,1G And IO Industrial Zones™, which will create the following four new
industrial zones: Commercial Industrial Mix-1, Commercial Industrial Mix-2, General Industrial
And Industrial Office; 2) amend Chapter 17.10 “Use Classifications™; 3) add a new Chapter
17.100 “S-19 Health And Safety Protection Overlay Zone™; and 4) amend Chapter 17.120
“Performance Standards”, as detailed in Exhibit A, attached hereto and hereby incorporated
herein by reference.

Section 3. The Oakland Zoning Map is hereby amended to map the four new industrial zones
and new Health and Safety Protection Zoning overlay as indicated in Exhibit B, attached hereto
and hereby incorporated herein by reference.

Section 4. The “Guidelines for Determining Project Conformity with the General Plan and
Zoning Regulations™ is hereby amended as reflected in Exhibit C. attached hereto and hereby
incorporated herein by reference.

Section 5. Prior to adopting this Ordinance, the City Council independently finds and determines
that this action complies with CEQA because the City is relying on previously certified EIRs and
no further environmental review is required under CEQA Guidelines sections 15162 and 15163. As a
separate and independent basis, this Ordinance is consistent with CEQA Guidelines section 15183,
The Environmental Review Officer is directed to cause to be filed a Notice of Determination with
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the appropriate agencies.

Section 6. This Ordinance shall be effective 30 days from the date of final passage by the City
Council, but shall not apply to building/construction related permuts already issued and not vet
expired, or to zoning applications approved by the City and not yet expired, or to zoning
applications deemed complete by the City as of the date of final passage. However, zoning
applications deemed complete by the City prior to the date of final passage of this Ordinance may
be processed under provisions of these Planning Code amendments if the applicant chooses to do
$0.

Section 7. Nothing in this Ordinance shall be interpreted or applied so as to create any
requirement, power, or duty in conflict with any federal or state law.

Section 8. If any section, subsection, sentence. clause or phrase of this Ordinance 1s held to be
invalid or unconstitutional, the offending portion shall be severed and shall no affect the validity
of the remaining portions which shall remain in full effect.

Section 9. That the record before this Council relating to this Ordinance includes. without
limitation, the following:

—

. the application, including all accompanying maps and papers;

‘K‘J

all relevant plans and maps;

3. all final staff reports. decision letters and other documentation and information
produced by or on behalf of the City;

4. all oral and written evidence received by the City staff, Planning Commission and City
Council before and during the public hearings on the application;

5. all matters of common knowledge and all official enactments and acts of the City,
such as (a) the General Plan and the General Plan Conformity Guidelines; (b) Oakland Municipal
Code, including, without limitation, the Oakland real estate regulations, Oakland Fire Code; (c)
Oakland Planning Code; (d) other applicable City policies and regulations; and, (e) all applicable
state and federal laws, rules and regulations.



Section 10. That the custodians and locations of the documents or other materials which
constitute the record of proceedings upon which the City Council’s decision is based are
respectively: (a) Commumty & Economic Development Agency, Planning & Zoning Division,
250 Frank H. Ogawa Plaza, Suite 3315, Oakland, CA_; and (b) Office of the City Clerk, 1 Frank
H. Ogawa Plaza, 1% floor, Qakland, CA; and be it

_ JUN 172008
IN COUNCIL, OAKLAND, CALIFORNIA,

PASSED BY THE FOLLOWING VOTE:

AYES- BROOKS, Bpzpast®. CHANG, KERNIGHAN, NADEL. QUAN, &%, and PRESIDENT DE LA FUENTE "’6
NOES- ¢

ABSENT. Brasiner and Rerd - @/D'Z

ABSTENTION- %

Introd e , e erk of the Council
froduction Late: MAY 9 62008 of the City of Oakland, California

DATE OF ATTESTATION: _____ M@



NOTICE AND DIGEST

AN ORDINANCE AMENDING THE OAKLAND PLANNING CODE TO:
(1) ADD CHAPTER 17.73 “CIX-1, CIX-2, IG AND 10 INDUSTRIAL
ZONES”, CREATING THE FOLLOWING FOUR NEW ZONES:
COMMERCIAL INDUSTRIAL MIX-1, COMMERCIAL INDUSTRIAL
MIX-2, GENERAIL INDUSTRIAL AND INDUSTRIAL OFFICE; (2)
AMEND THE CITY’S ZONING MAPS TO MAP THESE PROPOSED
ZONES IN AREAS IN THE CITY THAT CURRENTLY HAVE THE
GENERAL PLAN LAND USE DESIGNATIONS OF BUSINESS MIX AND
GENERAL INDUSTRIAL/TRANSPORTATION; (3) AMEND CHAPTER
17.10 “USE CLASSIFICATIONS™; (4) ADD CHAPTER 17.100 “S-19
HEALTH AND SAFETY PROTECTION OVERLAY ZONE AND AMEND
ZONING MAP TO ADD OVERLAY: () AMEND CHAPTER 17.120
“PERFORMANCE STANDARDS™; AND (6) AMEND THE “GUIDELINES
FOR DETERMINING PROJECT CONFORMITY WITH THE GENERAL
PLAN AND ZONING REGULATIONS” TO REFLECT THE NEW
ZONES.

Adoption of this ordinance will result in the establishment of: four new mndustrial zones
(CIX-1, CIX-2, IG and 10) that will implement the General Plan; revisions to related
definitions of industrial land uses (e.g. “use classification activity types”) that are more
representative and descriptive of present-day industrial uses; a new health and safety
overlay zone to reinforce oversight of activities that involve hazardous waste or
materials; and amendments to the City’s zoning maps to map the proposed four new
zones and one overlay zone to areas in the City that currently have the General Plan
Business Mix or General Industrial/Transportation land use desi gnations. This ordinance
also amends citywide performance standards to reflect the four new zones to be more
specific with regards to where a referenced standard should be measured from; as well as
adding a threshold when an existing business will need to comply with the stated

. regulations. Finally, this ordinance makes changes to the “Guidelines for Determining
Project Conformity with the General Plan and Zoning Regulations to refiect that the new
zones and not the contents of this document will regulate zones within areas with General
Plan Business Mix and General Industrial/Transportation land use des; gnations.

s



EXHIBIT A - Underline/Strikecut Version
(Revised 5/20/08)

Title 17
PLANNING

Additions 1o Title 17 of the Oakland Planning Code are shown as underline and deletions are shown as stgtke-
threuch. Additional changes made prior to firstread (introduction) by City Council on 5/20/08 are shown in

w
e
&

yon p.13 of this exhibit).

Planning Code Chapters Amended:

17.16  Use Classifications

17.73  CIX-1, CIX-2.1IG and 10 Industrial Zones
17.100 §-19 Health and Safety Protection Overlay Zone
17.120 Performance Standards

Chapter 17.10
USE CLASSIFICATIONS

Part 4 Manufacturing Activity Types
Secuons: .
17.10.540 General Description of Manufseturing-Industrial Activitics.
17.10.550 Custom Maoufacturing Industrial Acavities.
17.10.560 _Light Manufacturing Industrial Activities,
17.10.570 General Manufacturing Industnal Activitics.
17.10.580 Heavy/High Impact Manufaeturing-Industrial Activities.
1730585 —— Small Seale Transferand-Storaged (aste
17.10.581 Rescarch and Development Industrial Activities.
17.10.582 Construction Operations Industrial Activities,
17.10.583 Warehousing, Storage, and Distribution Industrial Activities.
17.10.584 Regional Freight Transportation Industrial Actvities.
17.10,585 Trucking and Truck-Related Industrial Activities.
17.10.586 Recycling and Waste-Related Industrial Activities.
17.10.587 Hazardous Materials Production, Storage and Waste Management Industrial Activites.
Part 4
Manufacturing Acavity Types
17.10.540 General Description of Manufaesuring-Industrial Activities.
Munafrerarng | ndusoid Acovities incinde the on-stte production of goods by methods other than agn-

cultural and extracnve in nature: the provisions of warehousing and storage fresghthandling, shipping, and truck-

labie or waste matenals, and hazardous mate-

inp seivices:and the storage, transportation, and processing of recve

rials. Thevalso include certain activitics accessory 1o the above, as specitied 0 Section 17.10.040. Prerplannie

code 2400}




EXHIBIT A - Upderline/Strikeout Version
(Revised 5/26/08)

17.10.550 Custom Manufactutine Industrial Activities.

Custom Manufacruring Actvities include the small-scale o Mucmon of artisan and/or custom products-
followingacuwtes. This actvity typically includes the production of finished parts or products by hand, involving
the use of hand tools and small-scale equipment within enclosed buildmngs. Custom Manufacturing Indusrial
Actrvies de not produce noise, vibration, atr pollution, fire hazard or noxious emission that will disturb or er-
danger neighboring properties. Thev also include certain activities accessory thereto, ss specified in Section
17 10 .

This classification includes, bur is not limited (o, the production of:

s falyecnari e e i)
L O oo OoOT T3C

‘A.l" b ooy g e # 1oy talie Lyt ey faon oo o
S ST TR e - CoRE ruuun[g LJL\J\,L\LJut‘ AIICHIINR P - HCEdt et eft—
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Beverages .1mludmg acohelic and food | ‘exclucing the production of highly Dunwenn odot-
causing iems, such as vmcg{u and yeast with ten thousand (10.000) square feet or less of floor

area;
Cameras and phmmmfmhlc (qummcnt—%ﬂ%e}t]ﬁdmg—ﬁa%
Custorn sign-making;

Custom clothing: and-bairpreduets

Custom furniture building and refinsshing,

Sewifigparments-from preent-preces
Professional, scientific, measuring. and coairolling instruments:

Musical inspuments—hutescudine praposand-oreans:
Medical, dental optical and orthopedic mstruments and appliances, and similar items;
Mandmmﬁ art ob[ects and jewelry

B Prirrise ubiicks B ERes 1 st a ket
- Tt YHEHEINAE P atter- Mo T eer RE23esmrfeTisretyyig
= £ e LELU >

17.10.560 Light Manufacturing Industrial Activitics.

Tight Manufacm rmg Activities include the %W%mallufacturmo compounding processing,
assem bung packaging, or treatment of components o products s, primarily {rom QLCV]OU'%]V prepared materials,
and typically wathin enclosed butldmgs. Light Manufac runing Industrial Activities do not produce noise, vibration,
atr poilution, fire hazard or noxious emission that will disturb or endanger neighboring properties. This classifica-
don also includes certain activities accessory thereto, as specified in Section 17.10.040.
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followineprepared-rmaterials:
Cork
Styawe
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EXHIBIT A - Underline/Strikesut Version
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1n1 includes, but is not rmited 1o, the production o

Production apparel manafacturm

Compuicr 2nd electronic products;

Pharmaceutical procuction;
Jeverages—butexcludng: | including alcoholic: and food (excluding the pr oduction of

highly pungent _odor-cansing tems, such as vinegat and yeasty wirth ten thousand

10,0003 square feet or moe of floor area;

BN 1
; JE RS TN AN O
Ceramies—otirestdantarrdreralt

sther-thes-castom-clothing

enteedanplances, and componentsi ot Ler-thatihe
3 | lici ;. o6t o 1'71:1"‘&-
preductsstednoeetenrtHS
T wrpiture &ﬂé—i—!‘dﬂi’f‘ﬁdm‘{ related Dl()d\lC\D
] il carrerk iy R T
P e eiai ;1 HErest3atetis rnu S Cear St yeast
1

17.10.570
~ General Manufacrus n)gA\c uvites = :
izging ox treaument of producis {rom extracied, raw, recycled or secondary materials; th

testnanufacirng, UI}]D\)‘JJ\LIIL Process-

g, 485Cmh Ly, pack
may have some or all acuvities conducted outdoors. This classificanon excludes
Recycling Processing Facilities. The Zoning Administrator or his/her designee tnay place an activity that othet-
wise fits this deseription, but does not produce noise, vibration, air pollution. fire hezard, or noxious enussion that
will violate standard 1n Chapter 17.120. or an other federal, State or local standards mto the Light Manufacturing
“*da\lrml Activides classification. [hey also include certain activities accessory thereto, as specified in Section
The classification includes. but is not limited ro:

all actvines under Inrermediate

\ " e bylin ] y

Y Viasrataetrine—comPoOuRtine - ProeesSigASStmmi e Pacragity, trestrnent \)f Lﬂb,k EAOR At
recel £ opelogsraiis thorilane 11 anea ] ra lictod 39S {4 [ Iy
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Chemicals manufacturing {except for the chemical products listed under | leavy Manufactunng):
Glass manufactunng;

Metal foundties:
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G Manuiaetnpp—compoundingprocesstng seremblinepackasine trestmentror-fabieaton
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Heavy ﬁ%ﬁehw}ré—ﬁ}ﬂdmcqlnﬂnlinf and manuiactuning

Paper finishing,

Pipe production facilities;
Textile rlls;

Lire retreading and recapplog;

Wood product manufacturing

Prier planninecode 2414
17.10.58¢ Heavy/High Impact Manufaerorine-Industrial Activities.

Heavy Manufacturing A ctivities include high tmpact or hazardous manufac tuting processe sthefellowing

getretttes. Thev also include cortain activities accessot@hc cto, as specified in Section 17.10.040.
This classification includes, but is not limited to:

Any manufacturing use with lacpe-scale fadlites for outdoor oil and vas storage;
Aaniotechnollog;Y rescarch, development or production activities involving materials defined
by the Natonal Institute of Health as Risk Group 4 ot Restricted Agents (commonly known as
“bio-safety level 477);

Battery manufactagng and storage:

Lame and gypsum ptoducts manufacturing;

Non-ferrous metals production, processing, smelting and refining,

Pamung. coating and adhesive manufacturing:

Synthetic dve and pigment manufacturing;

Lrethane and other open-cell foam product manufacty uing

Petrolenm and coal products manufaciuring and refin efining;

Pramary metal smclung:

Vinegar, \cast and other pungent. odor‘causing ttems production;
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Fertilizer and other agricultural chemcal manufacrirmyg
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17.10.581 Research and Development Industrial Actvites.

Research and developmeni acuvities include scientific sesearch tor the design, development,

engineenng, and testng of high technology clectronic, industrial or scaentlic products mn advance of full-scale

manufacturing of final products. The only manufacturing uses in this dassification consist of the creation of

prototvpe products, plans, or designs for the primary purpose of research, development, or evaluation, sather

than sale. They also include certain activities accessory thereto, as spectfied i Sectton 17,10.040. This

classification excludes manufacturing uses, wholesale and storage uses, repair and retail sales, except as an

accessory use as specified in Seepon 17. 10.040); this classification also excludes the on-site production of

products for sale. 2and hiotechrology laboratories approved for National Institute of Health experiments

using Risk Group 4 or Restrcted . Agents (commonly known as “bio-safety level 47 (Section 17.10.580

Heavy/Figh Impact Manufacturing Activities).

BT I X

This classification includes, but is not mited to biotechnology firms, “clean-tech”/energy

environmental, electronic rescarch firms, or pharmaceutical r¢search laboratories.

17.10.582 Construction Operations Industrial Activities.

Construction Operations Actviges include enclosed and unenclosed facilives and accessorv vards for

constructon and incidental storage acuvities and d/or fabrication acuvities performed by constructon

or
iote other than consituctar sites. Thev also mcude certain activities accessory thereto, as

CONLActors o

\ncuned in Seciron 17.10.0:40.

‘['his classification includes, butis notlimited to. the storage and custom cutting of stone for interior ap-

plications, roofing and plumbing component storage and equipment storage for environmental contractors.




EXHIBIT A - Underline/Strikeout Version
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17.10.583 Warehousing, Storage, and Distribution Industrial Activities.

This casstfication mnciudes five (5)
A. General Warehousing, Storage and Distribution The warchousin gand storage, primariy

within enclosed buildings, of commercial poods fother thas prumary storage of haza-dous materiale) and the

2s50C uzed distribu Jon activities that occur on-site e prior to deliverv of goods to wholesale and retail outlets or

-classifications as described below:

direct shipment ro customers, T hese activities may also include ancillary truck patking and dispatching: and

accessory outdoor stotage areas where outdoor storage. nol includmg parking and loading areas, does nol

occupy more than 30% of the total site area. This classifcarion mav include on-site sale of poods and

merchandise 1f the actvity is accessory 1o the above,_as specified in Section 17.10.040.

1hss dassificauon mncludes, but is not limited to wholesale disributors of large furnishinos, food
products and auro parts.

B. General Outdoor Storage  Qutdoor Storag
ties occupy more than 30% of the site arca. The

¢ Activities includes principal outdoor storace

of items for more than 24 hours where such sterage activ
principal storage of goods and materials. equipment ot vehicles: as well as the storage of DPC ating equipment

for warehouses, such as forklifts, pallets. and racks. This classification excludes ourdoor storage uses that are

more specifically described 1n this ch hapter, including, bur nod limired to container storage, salvage and junk
vards and o1l and gas storage.
Thys dassification includes. but is not limited 16 construction trailers. ovidoos sheds or accessory

portable structures, secondary sites for storape of building materials that are nor for resale on-site.
C. Self- or Mini Storage Self-or mini storave consist of storage m small individual spaces, on

average of 400 square feet or less that are exclusivelv and directly accessible o a specific tenant. offered ona
monthly or other limited basis. and available to the generzl public.

D.  Container Storage. Contairer Storage inclades the storage, tenair. and Upre-tripping” of f shipping,
containers, inciudmg refrigerated shy 1pping containers, o open lots. Includes minor repatr and ¢ cleaning of con-
tainers, and may inciude the rehabilitation of contaters for other uses.

E. Automotive Salvage/Junk Yards Storage and dismanting of vehicles and cquipment for

sale of parts.

17.10.584 Regional Freight Transportation Industrial Activities.

Regional Preight I'ransportation Activities include the provision of freight h;mdlu 1 and shipping services
by water and rail. They include the inter- and intra-regional transportation of goods. They also include certain
activities accessory 1o the above, as specified in Section 17.10.040. (Priox planning code § ( 2387)

A. Seaport. The accommodation of freight service and operatons by ship. This classification

includes piers, wharves & docks, marine terminals. container and break-bulk storage areas (where con tainer

storage s an accessoty, rather than principal activity), related inter-modal facilites, and support services such

s port and hatbor operations and navigational services.
B. Rail yard, Accommodaton of freight service and operations by yail,

17.10.585 Trucking and Truck-Related Industrial Activities.
Trucking and Truck-Related Activities include the provsion of freight handling and shjnping services by

Iruck s as well as parking, mamienance, and services for trucks and other heavy vehicles and equipment Thev also

include certain activities accessory to the above, as specified i Scetion 0 17.10.040. /P
Ao Freight/Truck Terminal. The 2ccommodaton of local or worldwide freight b;‘ truck.

This ciassihcamon mchydes facilities used primarily for transfer, breaking-down and/or consolidation of

freight, as well as parking and dispatch of trucks.




EXHIBIT A - Underline/Strikecut Version
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B. Truck Yard. Parking. dipatch, refuching, and incaental sepatr of wracke, buses, or o other

1o of heavy vehugles, where huc 1< e on-site fraght storage o wansfer. This classificanon includes

prvae lowing operations. 1hie dassificarion does notinclude Jocal

«)unu and delivery services; towing ope rAlions a8 2t ACCCSSOIY aclivity to Automotive Repalr and Clezninge

4 M(tioﬂ 17 ”4“
C. Truck Weigh Stations. = he weighing of commercial wucks i truck weighing {acihities.

D. Truck and Other Heavy Vehicle Sales, Rental, and Leasing, Sales, rental, and leasing

of medium and heavy truck
- equipment, and other commercial velicles that have gross vehicle weight ratings greater than 14,000

prnent, busec commercial hoats,

. frack traciors, construction or agti

povads, sncluding the sale, nstallanon, accessory repair and servicing of related equipment and parts. This

classification does not include vehicie dismantling or seivage and tire re-treadmng or recapping (Sec

Salvage,/tunk Yards Section 17,310,620 .

E;_,__*Iirggk and Qther Heavy Vehicle Service, Repair, and Refueling, Repair, fueling, and
» of medium and heavy tucke, truck tractors, constuction or agricultural equipment, buses,
v equipment, anc symilar vehicles that genera iy have pross vehide weights greater than 14,000 000
pounds, mcludmg the sale_installation, and servicing of related equipment and parts. This classification
includes fueling siations, repair shops, body and {ender. shops_ wheel and brake shops, eagine repar and

rebuilding, welding, major I‘aunmg service, tire sales and nstallation, and upholstery shops for tmucks and

ather heavy venicles. This classificanon does notindude vehicle dismanthag or salvage (Sec Salvage/Tunk

Yards, Secnon 17.10.61015)

17.70.5686 Recycling and Waste-Related Industrial Activities
Recycling and Waste-Relared Activites include recvcling collection, intermediate processiag, and

olier activities related to the storage and processing of used and waste materials,
Al Qatellile Recycling Collection Cepters. An achivily acce

matertais directly from the public by dopangn, redempuion, or puschase at facies less than five hundred

ting recyclable non-hazardous

S0l

sguarc fect in area that genera )V do not usc })(,»\X'ledll\’t‘.ﬂ pl’(,‘CCb:lﬁL{ CQUIDIT}CHL

Satellite collection ceaters mav include mobile recycling unigs, bulk reverse vending machines Isiosk

type units, and/or unatiended conpainers placed for the donation of recvclable materials. These facilities are

gencrally located in, or associated with. sulgc{nnagkcrs and shopping centers. Most, though not all satellite

collection centers are set up pursuant to recuirements of the California Beverage Container Recyding and
Litter Reduction Act of 1986, which requires establishment of such centers 1a all “Conventetice Zones™ {4

in California, defined as the area within % mle of all supermarkets, to collect beverage containers made from

materials such as aluminuin, glass, plastic, and bimetal for recychng.

B. Primarv Recycling Collection Centers. An activity accepiing recvelable non-hazardous

matcrials by donation, sedemption, or purchase at facilites occupying an area of more than five hundred

{300} square feet that are not onerated incidental to a host use and that may have a permanent bhulding.

Prmarv collection centers Wpically usczgowm‘—drivcn equipment to sort and condense matenal for shipment

1o an intermediate processor of other user. Primary collection centers may have a combination of outdcor

processing and storage.

C. Lutermediate Recyeling Processing Facility. An activity cerving as a collection point for

recevang, processing, storage, and distribution of large quanuues of recvclable mateals delivered from

recvcling collection centers or other sources. Processing of most or 2l matecial typically occurs inside a

huilding. wstng mechanical andor chemcal processing equpment io alter the physical form of incoming
S e red neomng

materal. Processed materials may_be stored in outdoor areas prior 10 sale to manufacmrers or other end

users. Intermediate processing facilities do not accept materals from but may sell goods to the public. This
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dassification does not inciude facilities that hendle or process bazardous matetiale and solid waste facilities

and rransfer stauons

17.10.587 Hazardous Materials Producton, Storage, and Waste Management Industrial Acgivities.

A Small Scale Transfer and Storage Hazardous Waste Management Activities. Srnall
Scale Transier and Storage Hazardous Waste Management Activities include treaument facilides with waste
streams simal) enough to be exempt from manifest requirernents as described i California Flealth and Safety
Code, Divicion 20 Chapter 6.5, Artcle ¢, Wastes from any given gencralor must not exceed a total volume of
five gallons or a total weight of {ifty (501 pounds. (Ord. 12072 € 5 {part}, 1998} :

B. Industrial Transfer/Storage ¥lazardous Waste Managemcm Activities, Industeial
Lransrer/Storape Hazardous Waete \iamgcmenl Acuvities include any treatment faciiry which is not a Small
Scale fmndiufﬁnd Storage Facility or Residual Repository. {Ord. 12072 € 5 {part) 1998}

C. Residuals Repositories Hazardous Waste Managcment ‘\Ltlvmes Residuals Reposito-
ries Hazardons Waste Management A ctivities include treatment facilities for collection of residual wastes de-
finced as restdues from other treamment facilities afier trearment. and other trreducible stabilized or detoxified

kazardous wastes. {Qrd, 12072 ¢ 5 ‘party, 1998)

D. Oil and Gas Storage. _OQil and Gas Siorage includes rank farms and outdoor facilities {for
the bulk storage and bandlis w of fuel and hubric: ating oils, pasoline and natural Tas.
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Chapter 17.73
CIX-1, CIX-2, IG AND IO INDUSTRIAL ZONLES

Sections:

17.73.0106 Tide, Purpose, and Applicability

17.73.020  Pemmitted and Conditionally Permitted Uscs and Facilities
17.73.030 Property Development Standards

17.73.040 Special Regulations for Work/Live Units in the Industrial Zones
17.73.050 Parking and Loading Dock Restrictions

17.73.060 Referral to Other Applicable Regulations

17.73.016 Title, Purpose, and Applicability

Vhe nrovisions oi this chapter shall be known as the sndestrial zones regulenions. s chaprer estab-
£.caaf C5 TEQUIZIN0NDS. - D18 CRANLEL eela -

es regulagons for the (CIX-1 C ommercia) Industrial Mix-1, {C-2) Commeercial Industal NMiv-2,

G General Indastal, (1O and Indus vial Office.

These industrial zonng districts areantended to create, preserve, 2nd enbance areae for industriai uses,
including manufacturing, scientific and product-related rescarch and development, construction, trans-
portation, warchousing/siorage/ distnbution, recyciing/waste-related actviges, clean technology. and
es of thesc arcas are to support Qakland’s cconomic base and to pro-
The specific purposes of these industral districts are o

simalar uses. [ he primary purnos

vide emplovment opp OrTINITNes.

A Provide a diversified economic base and a wade range of cmployment opportuniues;
B Maximize Qalland’s regional rele as & transportanon, distibution, and communicauons hub;
C. Support Pott operations and expansion by providing iand for Port serviges such as trucking,

warehousing, and distribuiion;

D. Preserve areas with good freeway, rail, scaport, and/or airport access for business and industrial
Lses] )
L Prohibir residential uses and himit commercial uses in General Industrial (IG) arcas so that 2

maximuam arnount of the Citv's land base 1s preserved for industrial uses, and so that industiial uses mav
T ——

operate without impactng those acuvines:

I Locate high impact industrial vses away from residenfial areas: and
G Alow heavy-impact or large scale commercial refatl uses on sites with direcr access to the re

sional transporiaion systen.

A CIX-1 Commercial Industrial Mix 1 Zone. The CIN-1 zone s intended 10 create, preserve,
and enhance the indusirial arcas of West Oakland that are approprizie for a wade variety of busi-
nesses and reiared commerdal and industrial establishments. This zone 1s intended to accomme-
cate existing older industries and provide flexibility in order o anucipate new technologies. Large-
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scale commercial and retail uses will be limited to sites wAth direet access to the regional transpor-

tation system.

I3 CIX-2 Commercial Industrial Mix 2 Zone. The CI¥-2 zone is watended to create, preserve,
and enhance arcas of the Cenwal and Fastern portions of the City thatare appropriate for a wide
varietv of heavy commercial and indusisial esiablishments. Uses with greater off{-site impacts may
be permitted provided they meet specific performance standards and are buffered from restdential

areas.

C IG General Industrial Zone. The 1G zonc is intended 10 create, preserve and enhance areas of
the City thatare approptiate for a wide variety of businesses and relared conuneraial and industrial
establishments that mav have the potennal to generate off-site umpacts such as notse, light/glare,
odor, and raffic. This zone allows heavy industrial and manufacturing uses, transportation facili-
tics, warehousing and distribution, and sirnilar and related supporing uses. Uses that may inhibit
such uses, or the expansion thereof, are prohibited. This district is applied to areas with good

D. 1O Industrial Office Zone. The 10O zone is intended to create and suppottareas of the Citv that
are appropriate for a wide variety of businesses and related commercial and industrial establish-
ments 1n 4 campus-style serting. Development and performance standards in this district are more
testriciive and accommodate large-parcel development in an atgactive well-landscaped setting.
Future development shall reflect Jarge-scale office. research and deveiopraent, light industrial,
wholesalmg and distribution. and similar and related SUPPOIUAg USCS.

17.73.020 Permitted and Conditionally Permitted Uses and Facilities

1he following table lists the nermitted, conditionally permtired, and prohibited uses and facilities in the
CIX1 CIX-2.1G and 10 zones. The desariptions of these uses are contained in Chapter 1710,

P designates permitied uses and facilities in the corresponding zone,

“C” _designates uses and facilitics that are permutted only upon the granting of a condinional use
pernut (see Chapter 17.134; 1 the corresponding zone,

“E designates uses and facilities subject to certain imitatons listed at the botrom of the Table.

2= _designates uses and facilities that are prohibited in the corresponding zone,

10
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Table 17.73.020: Permited and Conditionally Permirted L

Community Haucation

Nonassembly Caliard

Admint

See_Section

17192218

| ‘ L J

i P - | - _ -

| - - (2132 and 1O per

ar.d
P - . _

11 Consultarve and J4nancial Services P - - . i
{ Check Casluer and Chedh Cashing [ - - - . 7[ ]
} Consumes Leandry and Repatr Ser- : v - B » } ]
[ vice E - - = = !
? | Ln- LR L8 Ce

=

i

Group Assergbly
Admin !

Buaginess and Comgnuaication Scr

f P P P P

2 N -
! al Bugmess Su P P P C
| o v P

ues alloved in 106

L | P L
; or 30,
Construction Sajeg and Senvice | L2 1A .- -
L : =
Automonye Sales, Rental, and De- . :
r e » = L

11
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| Table 17.73.020: Permitied and Condidonally Permitted Uses and Facilities
| B T 1
i CIX4 CIX-2 1G 10
H T N N fa o
| ,' -1 if Iocated within /150:
‘ ’ fect of any residential
. zone boundary s pur-
Automouve Se i P r L - .
/ ;’ . review procedure g
{ X ]L Chanter 17 136.
! [flocated within {150}
J ! feet of any residental
Automaouve Reparr and Cleaning 3 L2 P - -
i : ! swantto the design |
; | review procedure i
‘ i Chapter 17.126.
Avtommotive bee Parking I 13 ; P P P :
Animal Care | 4 C C
: USLETAIsEI5e: 2
L Custom M;Lnufncrur_ing: | P P I
| Light Manufactunng P i P | P P
- . ] |
Genenal Manufacturing 13 L3 : P | -
1
IHeavy Manufaciuring - e ] C -
H T
. Research and Devdopment P P ! L T
Construction Operatons i 1.3 j L3 l 13 ! C
Warchousing Storage and Distviby- | ;
1uou
LT ]
I Geneal Warchousing, Sror- |
A o . . ; P | b I P P
| aptand Dstribution ( |
Lj General Qutdoor Storage 1 [ 13 P P
C. | Self or Mins Storage C C - C
- . -
D. Container_Storage - 3 I -
|
o Automotrve Salvage and ’ 3
RIVEY Tunk Ygr_g_]_:,‘ ! = = { daea! =
Regional Freight & Transpostation:

|
LS B =
d LS [ P C | Hlocated within {150)
Truclk Weiph Staugns N = i P | L -- _; feet of uay 1csidentia)
Truck & Odagr Heavy Ve- \! i | zonc boundary 18 Uz
hicle Sales Renwid & Leas | L6 | p D P suawt o the desipn
wmy L 1 o eview procedure in
. Track & Other TTeavy Ve- ' f [ Chapter 17 136
|k ! lucle Service, Repair, and : J“S : r r - |
L "L Refueling ; _i_‘ { ; ; v ‘J
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Table 17.73.020: Permitted and Conditonally Pesmitted Uses and Facilities

T

L C 8
o

I Stomape & Waste-Related Activives |

Small Scale Transfer aud

A ) = o C o - -

- 2LOTAge Safety Protecnon Zonc

B Industral Transf - - [ I S
Residuals Renositozics - e & -

i ery P L L = ]

Crop and anumal rasing - — - ) .
. . - Section 17302
i Mining and Quarrying bstracuve - - -

cach zone

I Open Nonresidential I P P T )
I Sidewealk Cafe C o ; = B
Dove-In Nonresidentia! - = ; = -
Dirve-Through Nonresidenual C C C [ See Secnon 17.102.290

Micro Telecommunications

(s
i)

—_
=4
[~
3

Mini Telecommunicatons

=

Macro Telecommunications

K

Monopole Telecommunications

i Tower Telecommunications

I
|
|
ik

Rewdential Sigms

Special Sipns

=
=
3

i
=

Develonment Signs T I - -
i r T P P ¢ Chapter 17,104
L L i T

=

|
|
I
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Limitations:
L1, Lunited ro location on 2 ground floor in CIX 2, 1G and 10, Over 5.000 s sf fioor area requires a
conditioral use permit in CTX-2, I1G, and 1O,

1.2, Prohibited within 300 feei of a residentiul zone and recuires a condmonqx use permiit elsewhere

throughout the zoge. {Conditional use permit is required 1n CTX-2)
L3, A condigonal use permit is required tf within 300 feet of a residential zone: Permitted if bevond

300 feet of a restdential zone.

L4, A conditonal use chrmt 1s required if the use mvolves any of the followie: a) outdoor vard ac-

overnirht boardin

wvites: or by ancill yerllary

L5 Prohibited within 600 feet of a residential zone. A conditional use permtiis required elsewhere

thronghout the zone.
LG, A conditional use permic is required a) if within 300 feet of a residential zone. and bY if located
anvwhere in the distrct whea outdoor repair and service activity exceeds 50% of site area.

L7, A conditional use permt 1s required for enterfainment uses.

L8 Entertainment, educational and athletic services are not permitted.

LY. Administrative activines acee $sorv to ap existing industrial activ ity are lunited 1o twenty (20) per-
cent of floor area in 16,

0. Prohibited within 300 feet of a residential zone: a condidonal use permutis required within 300 1o

600 feet of a residential zone: ¢; permitied if bw011d 600 feet of a residendal zone boundaty.

111, A conditional use permut s required for clectroplating actv ites.

17.73.030 Property Development Standards

Tabiel7.73.030 contamns rthe property development standards for all zones within this Chapter.

Tabie 17.73.030; Property Development Standards

i Mxmmum Lot Tmmage 5fr 25ft 251t 100f; 1
I Minimum Lot Width 25 ft 254 ‘251t 1001t 1
I Minimum Lot Area (square feet) 5000 sf 10.00Q sf 10,000 sf 25,000 sf 1 _{

Greater than 300 feet of a residential v
zone boundary 4.0 - 4.0 2.0 4.0

|

Floor-Area Ratio (FAR) | ]
‘ |

!

| 1 | } T
! Within 300 feet of a residential zone ' ‘, ’ |
boundary 20 1 20 ! 10 20 2 |
| Maximum Height Nonc 55 ft None 556 | 24
ilmvimum Front Yard Sctback 0 fr Jl__i 0 ft _L 0ft J' 20 fi ! R i
Minimum Rear Yard Sethack | 0t N l 5 N
| Minimum Intcrior Side Yard Set [ o Il
! back | - i 5
Minimum Stecet Side Yard Setback 7‘ ‘ 1 |
Of A Corner Lot 10 { 10 I! w0a 20 f1 I
i ! L 5
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Table 17.73.030: Property Development Standards (cont’d)

| Site landscaping (% of lotarca) e | A% 6.7
Parking Lot Landscaping ‘ 109, 10% (%
(% of lot area) ‘ ' _ g

- Regueized Required ReC s \‘ Requezgd l‘

Site and Driveway Access — Mini- i ;
mum Distance from any residential ; Sirit A6t 564t

| or upen space boundary } I i1
Dsiveway Width Maximum Y 35 & 35 1t 35 4 2

by 1 Recuired Required 1 Reguired

‘_]_Lcdcs trian Walkway 3 ! ' 13

! Minimum Fence Height in Yards

! adjacent 1o Residential or Open &7 B it &4t

Maximum Fence Height in Yards “ 1 i !
adjacent o Residential or Open st i5fr ; a5 bt
Space Zones 14,15

Additional Regulations Noted in Table 17.73.02:

1. See Sections 17,106,018 and 17.106.020 {or excepions o street frontage, Jot wicih and lot arca
regulations.

2. A conditional use permit to exceed the permuted floor atea ratio JUAR) may be aliowed. as shown
in parentheses above in Vuble 17.31.030, upop determipaton that the proposal conforms 1o the
conditional use permit criterta set forth in the conditonal use permit procedure in Chapter 17.134;
and to all of the following additional criteria: '

a._Additional intensity does notsubject residentially zoned areas within 300 feet to significant
adverse impacts related to: truck traffic: nighttime operations; noise; vehicular traffici haz-
ardous materials exposure and isks air emissions: blockage of sunlight to private open
Space areas: of other such environmental unpacts; .

b. The site is located on 2 major arterial, freesvay, rail line or other location that has adequate
capacity to handle the mtensity and type of waffic volume.

c. Ifadjacent to a residential or open space zone boundary the proposed development has a
step back of one foot to every one foot of haght, beeinaing with a maximum height of 30
feet at all required vard setbacks: and )

d. Al new development actvities mect the Performance Standards in 17.120.

3. Fxceptas other wise provided in Section 17.108.030 (Allowed Projections above Height Linuts)
Chapter 17.128 (Telecommunications Regulations). and Subsection 17.108.010 on lats lving along
a boundarv of certain residential zones. See Secuon 17.104.020 for maximum heght of signs. 4

4. The heicht of matenals stored in any cutdoor vards may be go_higher than eight (8) fect within

the requured rear or side vard sctback along the property ime. However, matertals may be stacked
up 1o the height of the wall, and mav be stacked within the required vard area 1f 2 solid masonty
wall eight (8) to ten (10) feet in height and buffer planting is mstalled. The asle width and mate-

15
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ual composition of all stored material, and the ultimate height of all outdoor materials stored be-
vond the 10 foor vard requirement, shali be according to the Fire Code repulanons.

See 17.108.040, 17.108.070, 17.708.090. 17.108.100_17.108.110. and 171 08.130 for minimum
front, side, and rear vards in commercial and wdustrial zones which mav be across from, abut or

be adjacent 10 a residential zone or allev. Accessory structures or other facilies allowed within

the vards and sctbacks is in sections 17.108.130.

Al pew projects which involve the construction of 2 new buildine. or the expansion or replace-

ment of existing building footprirt by more than twenty (20576} percent such that the floor area to

site ratio exceeds 35%._ shall comply with the landscape requirements. Landscaping shall consist
of pervicus surface with lawn, ground cover, shrubs. permeable paving martcrials, and/ or trees and
which is 1tnpated and maintaived. Sce also 17.124 ] andscaping and Screening Standards.

In the 1O district, the minimum front vard setback area reauired shall, except for dnvewavs,

[vs)

walkways_and allowable signs, be developed as open landscapcd areas with lawn, ground cover
shrubs, trees or decorative and permeable paving materials, subject to the standards for requred
landscaping and screening in Chapter 17,124,

Parking Lot Landscaping applies onlv 10 lots associated with new consruction <with more.than

25,000 sf floor area. Shade trees shall be provided at a ratio of 1 tree for every 10 spaces through
the parking tot. A minimum of 10 percent of a sutrface patking lot shall be landscaped accompa-
nied by an irrigation system that is permanent, below prade and actvared by automatic timing
controls which may be provided entirely in permeable surfacing in lieu of irrigated landscaping if
approved through Design Review. Parking lots located adiacent to a public right-of-way shall in-
clude screening consisting of a mintmum of five (5} foot deep planted area or a three (3) foot tall
opaque, concrete, or masonty wall. Chamn link, cvclone, and barhed ware fencing is prohibired in

all cases.

For all projects requiring a building perrnit, sireet trees are required. 1n addition to the genieral

10.

landscaping requirements set forth above, 2 minimum of one fificen-gallon tree, ot substanually
equivalent landscaping consistent with city pedicy and as approved by the Director of Citv Plan-
ning, shall be provided for every twenty (207 feet of sitreet fron tage or portion thereof and, if a
curbside planting strip exists, for every wwenty-five (25) feet of strcet frontage. On sirects with
sidewaiks where the distance from the face of the curb to the outer edge of the sidewalk 15 at leas:
six and one-half feet, the trees 1o be provided shall include street trees to the satisfaction of the
Tree Division.

The sireet tree requirement noted above shall apply only to properties in the 1(5 zone that have

11.

frontage on San _eandro Street, 980 Avenue. 66t Avenue, and ]--lgg&cnbetgcr Road.

12.

Applies i0 new development; or expansion of industrial or commercial buildings by more than 20
percent floor area: or b) addition or expansion of an existing building so that the building to land
ratio exceeds 35 percent, which ever is greater: and all new driveway projects. This rcc&ﬁrcment
may be waived adminis trativ ely if such distance requirement will inpede direct access 1o a rail line,

Dnveway shall nor exceed 35 feetin width without obtaintng approval from the Engineerng De-

partment of Building Services through the Driveway Appeal Process.

A dearly defined and lighted walloway, at least four (4) feet wide, shall be provided between the

main building entry and a public sidewalk for all new development. On-site wa:kways shall be
wreulation and parking arcas by landscaping a change in Dav-

separated from on-site automobile
ing material, or a changce in elevation.

Applies to all property lines jn industrial zones, except those fronting 4 public street. which di-
rectly abut a restdential or open space zone. Al buffering Requﬁeménts apply to new develop-
ment; or expansion of an industrial or commercial building by more than 20 percent floor area ;)r
b} addition or expansion of an existing building so that the building to land ratio exceeds 33 per-
cent, whichever is preater.” )

16
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with the provision of a solidwood or artcnlated

v be permitte
-t in heirhr in combination with a reduced buffer width as well as
uses,

educed busfer reanirem

v wall of ar least §
s and shrubs ata standard appropriate for minimizihg the incompatibility betwe
The plantng requirement may be eliminated if 2ppropnate and approved by the Planning .
tor._The {ence or wall desion shall be approved by the Planning Director.

c-

Special Regulations for Work/Live Units in the Industrial Zones

Applicabilitv. A work/drve unit i the indusirial zones must meet all appheable repulations
contained i this section. Regulauong in this section supersede regulatons contained in Section
17,102,190 relating 1o the conversion of butidings originally designed for commercial oryadustral

activities into joint hving and working quariers for work/lve untis in the industrial zones only.
B, Definition. A “worlk/live unit” means a room or suitc of rooms that are internally con-

necied mantaining a commnon household that includes: (1} cooking space and sanitary facibies that

catsfy the provisions of other applicable codes, and {2} adequate working space reserved for, and

regulardy used by, one or more persons residing therern. A work/live uzit accommodates a primary

nonresidential acuviy with an accessory cesidenual component.
C. Conditional use permit required.
. Fetablichment of a work/live unit for new construction is only permitted upon determination
that the proposal copforms to the conditional use perpit criteria set forth 1n the conditional
use permit procedure 1 Chapter 17.124 on lots that are both: 1) m the CIX-1 or CIX-2
zones and 2% within three-hundred feet of a residential zone.

2. Establishment of a work/live unit through the conversion of ap existing butlding onginalic

desiened for commercial o industrial actviues s permitted in all ndustrial zones wath the

cranting of a condinonal use permif pursaant e the conditona: use permit procedute 10

Chapter 17.134 provided there are existing artist and/or artisan restdents who meet the re-

guirements of Zomng Code Bulletin reearding “lhive/work” (1ssued Auoust 29, 2001 and

amended Aupust 23, 2004),

D. Reguiar design review required. Iistablishment of 4 work/dive ynit shall only be permitted
upon determmation that the proposal conforms to the regular design: review critetia set forth in the
design review procedurce in Chapter 17.136 and to all of the following additional criteria:

1. Thar the extenor of 2 new building contaimng prmarily work /live units in the industial
zones has a commercial or industrial appearance. This includes, but 1s not necessanly limited
to. the use of nonresidential building stvles or other technques;

That units on the ground floor or level of a building have a business presence on the street.
This includes; but is not necessanly imuted to, providing roll up doots at the street or store-
front style windows that allow inferior space to be visible from the street, a business door
that is oriented towards the stieet, a sign or other means that identifies the business on_the
door and elsewhere, a prominent ground floor height, or other technigues;,

3. That the lavout of nonresidential floor ageas wathim a uut provides a funciional and bona fide

N

open area for working activifies:
4, _That the floor and site plan for the provect include an adequate provision for the dedivery of

items required tor a vartety of businesses. This mav include, but s not necessardy hmited to,

a. Service elevators designed to carry and move oversized items

b. Srarwells wide and/or strateght enough 1o deliver Jaroe ifems,

¢ 1oading arcas located near stairs and/or elevators and

d. Wide corridors for the movement of oversized 1tems; and
5. I'hat the floor and site plan for the project provide unirs that are casily identified as busi-
nesses and conveniendy accessible by clients, emplovees and other business visitors.

17
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standards for worle/live units.

L. Acuvity. parking, loading open space, and unit size The fol-
lowang table contains the acuvities allowed m a work /live unit: the minimum size of an mdustrial
work,/live unit; and the parking, joading and open pace required for cach work /live unie

Table 17.73.040.C Activity, parking, loading, open space. and unit size standards for
work/live units. -
lStdnda:‘d‘ iR qu ‘1erenr
JActivies allowed in g !53‘7\4 permiticd und eonchuopally permitted actviiies as d
dwozk/live uaie il 73.020 for the applicable base zonc.
Sl o tosii o e smrrwon —
i 7
Reguired patlang ) 1 3
!
Loz e oS o ’ e .
(Required joading i\quan (( . nf facxln\ |chu1rcm(
iy "hm l ,’AUO(' squUare
B :
Lo OﬂO 69,999 sq are &,u :
: {70.000--330,000 squace feet
| { STz = . = !
l ach additiona] 200,000 square feer |One addingnal berth 4 i
HRequired uzable opes. 325 quare feet of usabde onen SPACE per ugilt 2.3 ;
i ]

’meimz’tm s1ize of unit \o 11 1d 11dual umt s sh al] h(— ca< U’laﬂ 'mm mmarcd SO ] squac fee

Notes:

1 See Chapter 17.116 for other off street pasking standards.

2. All required uszbie open snace shall meet the usable onen standards coprzined i Chapter 17
uszble open space work/live naits may he provided above vround. Further cach square foot of private usable open
space equals ta o square feet towards the 1otal usable open space requirement

3. Packimg and open space standards appiv to new construction. Por conversion of cxisting bulldings, mainiaining

120, exceprthat 2l

existteg parking and open space is required.

E. A work/live unit shall consist of a maximum of one-third residential floor area with the re-
maining floor atea to be used for the Dut‘mrv non-tesidential acthH All required plans for the crea
tion of industrial work/live units shall: (1) delineate areas desionated to contain residential activities
2) contain a table showing the square

and areas designated to cotitain nonresidential activities, and (-
tootage of cach unir devoted to residential and nonresidential activities.

G, Work/live space shall be considered Commercially/ Industrially Oented Toint Living and
Working Quarters under the Building Code. Any building permit plans for the construction or es-
tablishment of work/live unirs shail: (1) dear.y state that the proposal includes Commer-
cially/Industrially Toint Livi g and W o’ng Quarters and (2) label the uniis intended to be these
units as Commercially/ Industrialy Toint Living and W otking Quarters. This requirement is to assure

ihe Caty applies bmldm" codes that allow mdustrial activities 11 work/live unils :n the industrial

zones.
H._Each uait shall contain at least one tenant
ant shall possess a vabd and active City of Qakland Business Tax Certificate o operate a business out

that eperates a business within that unit. That ten -

of the unit.
L Forany work/live unit. » statement of disclosure shall be: (1) provided to prospective own-
ers or tenants before a unit or property is rented, leased. or sold, and (2) recorded with the County of

18
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fricions associated

Alameda 23 a Notce of Limitation and in asy other covenant, condigons wd
ith a facibiy, This statement of disclosure shall contam the follovnng acknowledements:

i. The unitis in 2 nonresidengal fectlity traraliows commercial and, or mdustrial acaviues that

miav seperate odors, truck fraffic, vibrations, poize and other impzcis at levels and during hours that

residens may find disturbing.
2. F
rnust ])K'W«icii ap acuve City of Qalkland Busizess Tax Certific
1. Fach building with a work Aree vnit sha'l contain a sign that: {15 15 permanently post ted: (201

at 2 corimonn Jocation where it can be {requendy seen by all tenants such as 2 mailbox, lobby, or en-

one tenant thar operates a business wathin that unit. This tenant

w¢ for the oneration out of the UWT

ac unit shall contam atleass

trance areas {3V ie made of durzble matenal, {40 has a mumimum ume s1on of nme by cieven inches

-1

dowing larmug(’ “This devel-

¢ i¢

and leticring atlcast one- :,dh ars inch fall. This sign \hzll contain

QOIS OF urhc* impacis at leve
K. The ce»drswreni of work/live units 1n the mdwmz{] zones shall not be considered adding

and Hou:\ that ¢ ex]d(mx may tmd dl&tmbmv ”

housing units (o the Ciiv’s rental supply, nor does it ereate “conversion nghts” under the City’s con:

Jominium conversion ordinance, Q.M.C. Chapter 16.36, nor are the development standards for

work /live unirs intended i be a arcumvention of the requitements of ine Citv’s condominium _con-

e

version ordmance, QO.N.C. Chapter 10,36,

17.73.050 Parking and Loading Dock Restrictions

A, Off-street parking and loading shal] be provided as prescribed in the offstreet parking and Joading

requirements in Chapter 17116,

{f the bueldmg 1o

B. Pm:kmg for new devel an(m shall be nmrui at the rear of the site or at the side

s ’]ﬂd Jor mL' hn 18 ..cqum L .N ow tl—ULL Joadmg d()(_]\: shd]' | notbe l<'>uﬂ‘cd closer
oundary if Jocated

crIsting Jmc‘mg doc
than 50 feet from property line as meas urcd from the subiect dock 1o any property |
within 300 feet of a residential zone. unless such a distance regurement will impede direct access to a rad
line, Truck docks chall be ]OCal(d such that trucks do norencroach into the public nght o way, Al ex-

istng loading docks are not subject to this requirement.

17.73.060 Referral to Other Applicable Regulations

The following table contains referrals to other regulations that mayv apply:

lations

Table 17. 73 03 Referral to Other Re

i sions, and relz

ainC

Required number, dimeas { packung spaces; maneuvering aisle d

regulations

Sign segulations

Heting of pasking loading, glare. and srorage from other projper

Rueffering reguiutons, mcheding the !

Landscaping and seeeenmg, mnchading streci @
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cveling space requiremenss | 17.118
17114 !

17102190 |

er obrectonable impacts 17,120

[ ]

Nonconfozming uses and facilizics

|
|

io1nt hiving and working cuarters
et

o noise, odor, sminke. 2

Cerformance standards regueding the contg
B LLE

on of a iving umt to a Nongesidential Lise

The demolinen

iy Lisey

mg Iocaton, hewht and matcrals

pplication of zoning repulanons to lots divided by zone boundarics

I A
SR8 L

Landmarks

otlow or mediumi residenhal

tablishmenis Sel

Special Restrchons on B

AR

¢ Repwlations applving to tobacco orented actuvites (not low o meduun residential zones

I Microwave dig Jenerpy production facilisies

Specta] regalatons g 1o adult epterfainment s jpotdow or medium residental zones)
RERIRLES 10 on o BES)

Snecial regulations

Buffering reg

vigg [0 massage service acnvines (not low or medinm residential zones
2 es (not |

cung of

latioas for lots with three or more recuured parking space. This includes the sc

i parking loadig, glare and storage from residenns! properiies and zones
== -

| Buffer Regulations for commerdal and industiial uses next 1o sesidentia and onen space zones 17.130
|_Spedal regulations applung to dectroplating activit 17.102.340
Voo g g - B . . - " P

| 8219 Jealth and Safery Protection Olverlay Zone ! 17100

20
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Chapter 17.100
S-19 HEALTH AND SAFETY PROTECTION OVERIAY ZONE

SECTIONS

17.100.010 Tide, Purpose and Applicability

17.100.020 Definitons

17.100.030 Zones with Which the 5-19 May Be Combined
17.100.040 Prohibited Land Uses

7.100.050 General Standards

7.500.060 Reoulations Required by Other Agencies

7.1006.010 Tide, Purpose and Applicability

—

Thedntent of the Health & Safery Protection Ovetlay Zene 1s 1o promote the public health, safeny and
als,

hazardous waste, or explosives locate i appropiate Iocauons and develop in such a manner as no o be

welfare by ensuriag that acuvities which use hazardous material sebstances or store hayardous maie

a serious threat 10 the environment, or 1o publc heal:h, particularlv to residents bving adjacent 1o indus-

rrial areas where these materials are commonly used, produced or found.

17.100.020 Definitions

Ior the purposes of this regulation, the sollewing cefmiions apply:

A Hazardous Material. 1azardous material is deficed zs thatwhich could exhibit one or more of

the havard chatactenstics definedin the Cabiforiia Fire Code (CFC, which generally means, zny

niatesal that, because of 1ts quantity, concentration, ot phvsical or chemical characienstics, poses a

significant present or potenual hazard to hurpan health and safety or to the environment if re-

leased into the workplace or the environment H.S.C.

B. Hazardous Waste. (Hazardons waste is defined as any hazardous material whose intended oriei-

nal purpose is no longer applicable for its use, or a waste that meets federal or state criteria for ig-

arability, cotrosivity, reactivaty or loxiaty, or 1s speafically listed by the federa] or state law or

regulatons (40 CF.R. part 240 et seq.).

Explosives. Pxplosives are defined as chenuca's thar cause s sudden, almost instantaneous re-

lease of pressure, gas and heat when subjetted to sudden shock, pressure, orhigh temneratures: or

a matcrial or chemical, other than a blasting agent, that is commontv used or intended to be used

for the purpose of producing an explosive effect 129 C R

17.100.030  Zones with Which the S-21 Mav Be Combined

AL The standards of this overlay zone shall apply 10 the following zoning districts:

1. Housing and Business Mix zones;

]

_CIXN-1 {Commeraal Industmal Max-17 zone,

o]
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3. CIX-2 (Commercial Tndustal Mix-2) and 1G /General Indusiralt and 1O {Indusiral Office

/

zomng districte that are within chree hundred (300) feet from anv residential open space, or

‘P‘DR]U")D L zone DGLD( 1AV,

B. The standards of this overlav zone shall apply to the follo wing facility types:
. ypes:

1.__All new nonresidential facdities of acuvities

2. Apvnontesidenual facility which has lost its legal non-conforming statug

2 Any esusting facdity of activity where the usable floor ares is expanded by more than reepty

(20%) percent after the effective date of the adoption of this QOrdimance.

4._ Aryalterauon or expansion of a facility or aciy 1y, such that 1 requires 2 new Risk ] Nanage-

ment Plan or other Havardous Materials Business Plan.

17.100.040 Prohibited Land Uses

The following ]fmd Use acivitics are prohubited within the Health and Safery Protection Overlay Zone:

A Blectroplating:

B, Huzardous Waste Man agement, Industrial /Transfer Storage; and Restduals Renositories;

C. r\ctiv_idggghidg,jnvo]\_‘(gggnufracluring stonng or use of explosives

17.100.050 General Standards

The Howing additional regulations shal; apply witlun the S-21 Flealth and Safetv Protection Jone:

AL Storage and use of all hazardous materials and hazardous waste shali be reviewed and approved by

the Fire Depariment prior to commencement of operation ot any alteration of acyy iy, A rsk
management plan may also be required, per the Certified Program Uniform Assistance (CUPA;
ordinance (OMC. §.42).

B. No storage or use of hazardous materials and waste can be located within 300 feet of a residential.
mstitutional or © ing distnct withour written approval or consent of the Bire De-
artment.
17.100.060 Regulations Required by Other Agencies
A The following regulations may be required by the Fire Department, Citv of Oakland:

1. Process Iazard Analysis

2. _Risk Management Plan
3. local Hazardous I\’ldtcrla] Business Plap
B In addition the Fire Denamnem rnay establish any of the following limitations:

1.__ITimirations on the location for storage or use of hazardous material;

2. Coenuinment measures for storage or use of hazardous materials;

3 Limutagons or prohibitions on the storace or use of - specific hazardous marerials: or specific

processes that use or combine hazardous matesials.
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Chapter 17.120
PERFORMANCE STANDARDS

SECTIONS

17.120.010 Title, Purpose, and Applicability
17.120.020 Existing Activities

17.120.030 Proof of Compliance

17.120.040 Measurements

17.120.050 Noise

17.120.060 Vibration

17.120.070 . Smoke

17.120.080 Particulate Matter and Air Contaminants
17.120.09¢ Odor
17.120.110 Humidity, Heat, Cold and Glare

17.120.120 Electrical Disturbance

17.120.010 Title, Purpose, and Applicability

The provisions of this chapter shall be known as the performance standards. The purpose of these stan-

dards 15 t0 control dangerous or objectionable environmental effects of all activities. These standards
shall apply to the indicated activities 1n the zones and situations specified heremn. {Ord. 11895 & 6,199¢6;
prior plannuing code & 7700]

17.120.020 Existing Activides

Activities existing on the effective date of the Zoning regulations, or of a subsequent rezoning or other
amendment thereto applying more restrictive performance standards to such activities, shall not be re-
quired to change their operations to comply with the performance standards. However, their operations
shall not be so changed as to resultin a greater degree of nonconformity with respect to such standards,
except as otherwise authorized under Section 17.102.310 and the development agreement procedure in
Chapter 17.138. (Prior planning code & 7701) For existing activities meeting the definition specified in
Section 17.114.080C., an expansion greater than 20 percent of production (e.p. non-administrative) floor
area is one example of a change in operations that shall be considered an increase in the degree of non-

conformity.

17.120.030 Proof of Compliance

The Director of City Planning may require the applicant for a building permit or business license to
submit such information with respect to proposed machinery, processes, products, or environmental
effects as may be necessarv to demonstrate the abili ty of the proposed actvities to comply with applica-
ble performance standards. Such required information may include Leports 1o expert consultants. Any
such requirement, and any determination by the Director as to sufficiency of proof, may be appealed

pursuant to the administrative appeal procedure 1n Chapter 17.132 {Prior planning code & 7703).
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17.120.040 Measurements

When measurements are necessary, levels of cangerous or objectionable environmental effects shall be

measured in accordance with accepred engineermg pracuce. (Prior planning code & 7704

17.120.050 Noise

Al activities shall be so operated that the noise level inherenty and regularly geperated by these acavines
across real property hnes shall not exceed thie applicable values indicated in subsections A, B, or € as
modified where apphicable by the adjustments indicated i subsection D, Eresd. Further notse restric-
tons are outhned 1n Section 8.18.010 of the Oakland Muniapal Code.

A Residential and-Civie Zone Noise Level Standards. The maximum allowable notse levels re-
" it ch ool _childe haqlel

ceived by any residential zone er-byanylegalrestdentialactivityschoolchild-eare  hewltheareor

4 sptoreithese

3 Jae 13 PR N Ao A -
AR ORI PHDHEC OPCR S PaCte I SO XIS
= B

ammeadmentiand-soniarrsensitvetanduse are described 1n Table 17.120.01

FESBEASRTASES SIS ERAREN

Table 17.120.01 establishes the maximum allowable recerving noise level standards:

Table 17.120.01: Maximum Allowable Receiving Noise Level Standards - Residential and Civic

45

- 65 ! 50
5 ? 70 ; 55
— - R — —
1 e gt
0 N 80 03
B. Commetrcial Noise Level Standards. The maximum allowable noise levels recetved by any

eommeretat land use acuvity witin any commercial zone dncluding the Housing and Business
Mix (HBX) zone) dandase-are described in Table 17.120.02

Table 17.120.02 establishes the maximum allowable recetving noise level standards:

Table 17.120.02: Maximum Allowable Receiving Noise Level Standards
3 5] o T
y ] Mianut .

—

Manufacturing, Industrial, Agricultural and Extractive Noise Level Standards. The maxi-
mum allowable notse levels recerved by any land use activity within any industrial, manufactuning
or mining and quarrving lasd-ase-zone are described 1n Table 17.120.03

Table 17.120.03 establishes the maximum allowable recerving noise level standards:
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Tab!

17.120.03: Maxi

mum Allowable Receiving Noise Level Standards

TGS

B |
; : i
; 10 ! 75 =
= H i
! 5 I 80 |
- ‘ . .
] 1 | 85 !
| 0 ‘ 90

. Inthe event the measured ambient or noise level exceeds the applicable noise level standard ir. any
category above, the stated applicable noise level shall be adjusted so as to cqual the ambien: noise
level.

E. Fach of the noise level standards specified above in subsections A, B, and C shall be reduced by
five dBA for 2 simple tone noise such as a whine, screech, or hum, noise consisting primarily of
speech or music, or for recarring mmpulse noise such as hammenng or riveting.

F—TdegalNoneconforming Residential Haetlities- The epphteableteccivingnoiselevelstandardun-

' I

4 o3 aEHOa SN S N ey A ' B legal aoa £, 4 et
dersubsectonA-ofthisseetton shallbeinerensed-by-five dBAfor legarnencontormang restdential
focilifrac atacl £h i \NA_d + +l 4 rrd ol ta 244
faedive 1\)\,14{\,\_1 -the M 30} M-40-er ﬁuy other-2one-as Pfuxs aeath Stc 0 7 -

&F. Noise Measurement Procedures. Utlizing the “A” weighmg scale of the sound level meter arnd
the “slow” meter response (use “fast” response for impulsive type sounds), the noise level shall be
measured at a position or positions at any point on the receiver’s property. In general, the micro-
phone shall be located four 10 five feet above the ground; ten feet or more from the nearest reflec-
tve surface, where possible. However, in those cases where another elevation js deemed appro-
priate, the Jatter shall be utilized. If the noise complaint is related to interior noise levels, interior
noise measurements shall be made within the effected residential unit. The measurements shall be
made at 2 pomt at least four feet from the wall, ceiling or floor nearest the noise source, with win-
dows 111 the normal seasonal configuration.

#:G. Temporary Construction or Demolition Which Exceed the Following Noise Level Stan-
dards.

1. The daytime noise level received by any residential, commerctal, or industrial land use which is
produced by any nonscheduled, intermittent, short-termn construction or demolition operation
(less than ten days) or by any repetitively scheduled and relatively long-term construction or
demolition operation (ten days or more) shall not exceed the maximum allowable recetving
noise level standards described in Table 17.120.04

Table 17.120.04 establishes the maximum allowable receiving noise level standards:

Table 17.120.04: Maximum Allowable Receiving Noise Level Standards
a5

}}—?hon-Term

i

fipad: Saay >, S £k i f

Operation |

Residential 80 _r 65 7‘!
Commercial, Indusirial 85 [ 70 i
Long-term Operation i
| Residential | 65 | 55 1‘
f Commercial, Industrial ] 70 | 60 ‘l

26
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ey

The ns ‘Vh\(llﬂlé' noise level recaved by any land use and prod fuced by any conswrucnon or
(](ﬂlohUun activity between weekday houts of seven p-m. and seven a.m. ot between eight
p.m. and nine a.m. on weekends and federal holidays shall not exceed the applicable nightume

noise level standards outined 1n this section.

LH. Residendal Air Condivoning Units and Remguatwm Systems. The exteriot nojse level associated
with a residential air condigoning umit ot refrigeration systems shall not exceed fifty (50) dBA with
the cxcepmzm that systems installed prior to the effective date of this section shall not e\cced fifte-
five (55 dBA.

1. Commercial Refrigeration Units, Stationary and mobile commercial refrigeration units shall not
produce a noise level greater than the noisc level standatds set forth in this section. Between the
hours of ten p.m. and sevenam., a mobile refrigeration unit shall not be Jocated within two hun-
dred (2007 feet of anv kgﬁiﬁ&&ﬂa&eé%%éﬁﬂﬁﬁ%{ﬂtﬂfﬁ residential zone boundary unless such
unit is within an enclosure which recduces the noise level outside the enclosure to no more than
sixty (600 dBA and reduces vibration to a level below the vibration petcepton threshold set forth

in Secton 17.120.060.

¥=].  Commercial Exhaust Systems. Unnecessary noise caused by exhaust from ventlation anits, or
other air control device shall not produce a nosse level greater than the noise level standards set
forth in this section between the hours of ten p.m. and seven a.m. and shall not be located within
two hundred (200; feet of any kgaﬂyeeeep&eé—feﬂiéefﬁfd—f&eﬂﬁ—reqdmml zone boundary-unless
such unit is within ap enclosure which reduces the noise level outside the enclosure to no more
than sixty (60) dBA and reduces vibration to a level below the vibration perception threshold set
forth in Sectior: 17.120.060. {Ord. 11895 & 7,1996: pryor planning code & 7710}

17.120.060 Vibration

All acuviaes, except_those located within the IG or M-40 zone, or in the IG or M-3( zone-more than
four hundred (400} feet from any }eaftlrestéeﬂ&ﬁ}%ﬁrpfeé—pfepefﬁ— residential zone boundaty snaﬂ be

50 operated as not to create a vibration which is percepuble without instruments by the average person at

or bevond any lot line of the lot contaning such activities. Ground vibration caused by motor vehicles,
trains, and temporary construction or demolition work is exempted from this standard. (Ord. 11895 &8
1996: prior planning code & 7711)

17.120.070 Smoke

All Commercial, Manufactuning and Industrial Activities located in the M-10, S-3, ot S-13 zone;or in any
HBX or CIX zone shall be so operated as not to emit visible smoke as dark as Ringlemann number 2 or
its equivalent opacity for more than three minutes in any one-hour period, and visible smoke as datk as
Ringlemann numbet 1 ot its equivalent opacity for more than an additional seven munutes in any one-

hour period. Darker or more opaque smoke is prohubited at any time. (Prior planning code & 7712)

17.120.080 Particulate Matter and Air Contaminants

All Commercial and Manufacturing and Industral Activites which are located in a residental zone or the
M-10, M-20, S-3. e S-13 zone, or any HBX or CIX-1 zone, or which are located in the M-30, CIX-2

1G o1 10 zone within four hundred (400 feet of any boundary of a residential zone, shall be so operated

45 DOT Lo emnit parnculatc matter of air contaminants which are readily detectable without instruments by
the average person at or beyond any lotline of the lot contaming such activities. (Prior planning code &
7713)

27
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17.120.090 Odor
When located in the zones specified below, all Commercial, Industrial and Manufacturing Activities shall
be so operated as not 1o emit matrer caustng unpleasant odors which are perceptible by the average per-

son at the points of determination described in Table 17.120.05

Table 17.120.05 es[:abh:shcs the maximum allowable recerving notse level standards:

Tabl

17.120.05: Points of Determination for Odor

Any residential zone, M-10, M-
; 20,8-3, 6¢ 5-13, HBX-1, HBX-2
t HBX-3, or C1X-1

{ M-30, CIX-2, IG or IO zone if ‘ l
] within 400 feet of any boundary | At or bevond any boundary of the nearest residential zone. |

of a residential zone f

{Prior planning code & 7714)

1 At or beyond any lot line of the lot containing the activities of the lot

" contamning the activities

17.120.110 Humidity, Heat, Cold and Glare

When located i the zones specified below, all Commercial, Industrial and Manufacruring Activities shall
be so operated as not 1o produce humidity, heat, cold, or glare which is perceptible without instruments
by the average person at the potnts of determination: desctibed in Table 17.120.06:

Table 17.120.06 esteblishes the maximum allowable recerving noise level standards:

Table 17.120.06: Points of Determination for Humldnv Heat Cold and Glarc

Any reSIdcnua] zone, M-10, M- |
20, 8-3, e S-13, HBX-1, HBX-2, | At o1 beyond any lot line of the lot containing the activities.
| HBX-3, or CIX-1 ' :

M-30, CIX-2, IG or IO zone if ,’

within 400 feet of any residental |
zone

At the nearest boundary of a residential zone.

(Prior planning code & 7715)

17.120.120 Electrical Disturbance

All Commercial, Industrial and Manufacturing Acuvities located in a residential zone or the M-10, M-20,
5-3,5-13, HBX or CIX-1 zone, or located m the CIX-2, 1G or M-30 or M-40 zone and within four hun-
dred (400 feet of any boundary of a residential zone, shall be so operated as not to cause electrical dis-

turbance adversely anectmg the operation of any equipment on any other lot. {(Prior plarvmﬂg code &

7716}

28
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EXHIBIT C

Economic
Development Agency

Guidelines for Determining Project Conformity
With the General Plan and Zoning Regulations

Adopted by the
City of Qakland
City Planning Commission

May 6, 1998

Amended Novemnber 3, 1999 (100-31)
Amended August 8, 2001
Amended December 5, 2001
Amended July 15, 2003
(Minor typographical changes May 28, 2004)
Amended October 31, 2006
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many additional policies that exist m the (iy’s General Plan Elements are noir iisted here. The Checklist and
Appendix contain most policies that seem to be immediately relevant fo land use decision-making, however it mav be
necessary to consult the Eiemnents themselves for addinional guidance or to resolve complex guestions. For any given
project, go through the checklist to determine whether any of these policies apply. If so. consult the policy to
determine whether the project conforms. If none of these policies applies to the project, the conformity determination
will be based solely on land use and intensity. as discussed above. However, if any of these policies do apply, the
project must conform to thent in order to conform to the General Plan.

For example. a hotel is proposed along upper Broadway in North Oakland in an area -designated Community
Commercial by the General Plan and zoned C-40. A hotel 18 a Transient Habitation Commerciai Activity, which 1s
conditionally permitted in the C-40 Zone. According to Table 2. the General Plan 1= silent on Transient Habitation
Commiercial Activities v the Comrnurnity Comumercial Land Use Classification. Soppose the caleulated FAR of the
hotel is" 2.3; the Conununity Commercial designation allows an FAR up to 5.0 Thus, the hote] passes the land use
and 1intensity tests, so 1t appears that the zoning would prevail and the hotel would be conditionally permitted.
However, consulting the checklist in Table 4, we find the guestion "Does the project m\'olve development of a hotel
or motel? 1f yes, see policy N1.7." Policy N1.71s entitled "Locating Hotel and Moteis", and stafes:

"Hotels and motels should be encouraged to locate downtown, along the waterfront, near the airport, or along
the 1-880 comidor. No new hotels or motels should be located elsevhere in the city, however, the
deveiopment of ‘bed-and-breakfast’ tvpe lodgings should be allowed m the neighborhoods, provided that the
use and acuvities of the establishment do not adv crse]\ impact nearby areas, and parking areas are screened.”
{emphasis added].

Thus. it can be clearlv seen that the proposed hotel would conflict with thus policy, and would therefore not conform
1o the General Plan. As stipulated in Planming Code Section 17.01.120, the project 1s not allowed and no application
may be accepted. The project sponsor has four options: change the project to conform (e.g. change the project from a
hotel to some other use). apply for a General Plan amendment (in this case it would be an amendment to the text of
Policy N1.7). find another site where the General Plan allows hotels. If the project sponsor believes that staff's
deterrmnation regarding General Plan conformity is in error. the sponsor may appeal the determunation to the City
Planning Cormmission,

1. "Best Fit Zone" and Other Possible Zones

Under the conditional use permit provided by Section 17.01.100B of the Planning Code the project in question is o
be subject to the "best fit zone" from the Zoning Regulations. Such "best fit zones™ (and “other possible zones”) are
1dent1ﬁed in Table 5 or 5A for the various General Pian Land Use Classifications. Where more than one "best fit
zone" 1s identified for a particular Land Use Classification, Section 17.100B stipulates that "the Director of City
Planning shall determine which zone to apply, with consideration given to the characteristics of the proposal and the
surrounding area and any relevant provisions of the General Plan." The Director's determination of "best fit zone"
cannot be appealed to the City Planning Commission under Section 17.01.080, because it 1s made in conjunction with
a conditional use permit, which allows appeals under the conditional use permit procedures.

In the case where the project sponsor opts for a rezoning, or for a General Plan amendment to match the current
zoning, the "best it zone" or “other possible zones” are allowed in determining which zone or General Plan Land Use
Classification to use. The City Planming Commission and City Council make the uitimate determination of which
zone to apply since a rezoning requires passage of an ordinance by the Council with a recommendation from the
Commussion.  Specifically. Section 17.144.060 of the Rezomng and Law Change Procedure provides that the
Commission "shall consider whether the existing zone ... {1s] inadequate or otherwise contrary fo the public interest
and may approve, modify, or disapprove the application.” *If the project sponsor requests one of these other possible
zones. the application should fully explain why this other zone 1s considered preferable 1o the "best fit zone.”™

Guidelines for Determining Pro;ect Conformity Oakland City Planning Commission

Adopted May 6, 1998
Page 12



TABLE 2: LAND USE |

GENERAL PLAN LAND USE CLASSIFICATIONS

ZONING ACTIVITY el o by |y <
AND FACILITY TYPES ElEE] g N % T - Szl g <l s
¥ Conforms w/ General Plan = ; = ,5:2, é l g 1 3 2 E 5 - E % %] [ é | & ‘ 2 e "';‘:L © é
GP Silent or Unclear 'E%(;).g "z;.g "gf ég‘%% g Qé S é é é [ E I Eg %E ;E :§ E;ﬂ::
o : 2 e e e e T
ey EEEL GRS e cr e
Permanent v | v v v v v v | XNA X NA
| Semi-Transient X { X ] NNA NA X
e R ST R T NIy -
e e el L & :
Essential Service NA . NA
Limited Child-Care XNA XNA NA
Nursing Home NNA XNA v _ NA X X
| Community Assembly R N I SN RN AV R - NA
| Community Education v v | v NA | oA v v NA
:’\Ion»Assembly Cult. v v v v v -NA XNA v v NA
Administrative 4 v v -NA NA v v NA ‘
T&sidential Care XNA HMNA v NA X X
Health Care L A | oA D Na | X
Utility and Vehicular NA | A ; NA
Extensive lmpact -NA -NA NA l‘
General Food Sales v v v v v v "-NA v NA f
Convenience Market v NA XNA NA X | X!
Fast-Food Restaurant X X X -NA -NA "NA | X ( {
Alcohol Bev. Sales -NA -NA NA !
Convenience Sale/Sv. v v v -NA XNA v NA X X |‘
Mech. or Elect. Games -NA -NA NA X X J
Medical Service v “NA XNA v NA X X —’
General Retail Sales vl v v Y | NA | XNA v NA | X | x \
General Personal Sve. v v -NA lr HNA NA X X i
Consuli. Finan Sve. X | v v NA L OXNA v NA X X [
Constr Laundry/Rep. X ) E v v | vNA NA NA X X !
Group Assembly X X ; v v ] NA NA . v NA X X
Administrative X | x | v v | NA | XNA ! NA L oX ] X ]
Busiess/Communic. X X | v v v ‘| “NA | ¥NA NA X X j
Retail Business Sup, X X l o v ' “NA | “NA NA X l X ]

Guidelines for Determining Project Conformity
Adopted May 6, 1998

Oakland City Planning Commission

Page 13



TABLE 2: LAND USE

GENERAL PLAN LAND USE CLASSIFICATIONS

N ; ‘ lﬁ I8
ZONING ACTIVITY LT | Ly | . |- ‘
AND FACILITY TYPES 2 O EE g _ _|‘ ' wr & £ 2 ¢
v Conforras w/ Genera! Plan E :.: :E: . E ? E ] 2 ‘é 3 — 'g' % :_J ! ; :é % o I\ & :: %
o v E| 8 E =Y =]l o~ 2 0! 23 & 2 £ o L E D an, A=
GP Sitent or Unclear TS Y - ": s Lleg| EE J = E‘ e 5 = E E s l R=ird Y v
281 &% o &2 | G S =l 2 == U E < 5 5 PR
> ClearvDocsnotConfom | =2 %18 51 2 5| £ 38 g Eluz ES 5 © 7. c2 | £y 2 FlEedgad=
Tl i D2 &l D0 xm U jae] s ) = [ 2% T 210w
L . ! J} NI JT i
Research Service X | Pl NA | ENA NA L X | X
; 1 -
| Gen. Wholesale Saies DX X x| | ~NA | ¥NA NA | X | X
b | i LRSS FRER B
— 13 1 1
Trans Habitation/B&RB j v NA NNA v NA X X
T 1
Construct Sale/Serv. X7 X X X X NA NA X NA | X X
Auto Sale/Rent/Deliv. X | X c X v “NA | NA NA L X | X
Automotive Servicing X X X v NA NA NA X X J'
Auto Repair/Cleaning X ‘{ X X X X | v NA +“NA X NA X 0OX i
Auto Fee Parking X T X X | | NA NA NA X T i
- : — ! [ ‘
Transport/Warehouse X X ; X X \ X | PNA L #NA JI NA X } }
I I “ ! T ‘ ‘
Ammal Care l | NA NA NA |
Undertaking Service (‘ NA NA NA L X 1 oX
, } |
Scrap Operation NA
G % e 2 357 oF
RRIASHIINE S o
I Custorn NA
4 Light NA
General NA
Heavy NA X
BS LS o) & . 3% '_ { X
- i
¢ Plant Nursery NA X X |
Crop/Animal Raising NA "
Mining and Quarrying NA X X
2 o & il % s
)_one-Famﬂy Dwelling e NA | ;
i
3 One-Fam. /Secondary v v NA X X
r
One-Fam. w/ Second v v NA X X |
|
Two-Family Dwelling X X NA X X
I . . , . . ;o
Multi-Family Dwelling X X NA X X
Rooming House ¥
Mobile Home X
Downtown Live Work * X X
I e wé& &'«
Enclosed
Open

Guidelines for Determining Project Conformity

Adopted May 6, 1998

Oakland City Planning Comimission

Page 14



TABLE 2: LAND USE GENERAL PLAN LLAND USE CLASSIFICATIONS |
. T H T
ZONING ACTIVITY L= ] N e |y |l
AND FACILITY TYPES = | 2% 8 l o, . 2 2.0,
5 z 3 5.lepE| = € p = Z - < e !
v'Conforms w/ Genera! Plan I i A = i S eglE35i 5 = 3, = & oD | & ol g
o E|BE|IEE El-Z2 25/ 8l % E 2 2L | B we & & o
GP Silent or Uncleas 3212218562 53| 588l 2 2| 2| EE 13 2 1585 B
; , < =vi STl x|l |- gX]EElwE Z < 2 = c 4 =gl 2. O & | & T
X Clearly Doesnot Conform 2 61 @ S =1 2 8 iz{fsﬁéf & CE | 2| 858 |52 25 (c& |88
Drive-In X X X | —! : -NA -NA A X X
Sidewalk Cafe v v v v Na NA v NA | X
' Shopping Center** X X X -NA NA X X
I R
“ Dnve-Through X { X -NA ] NA X |
I el SRR e ok sy % sl
|| Residential NA 1 NA | X
| Special -NA - NA
[ Development | -NA NA X
{1 Realty NA©| X
li Civic : -NA NA
I Business -NA NA
l NA | X
% 3 BT
I 1k R Shnt
| NA |
[ -NA NA
H Macro NA | NA NA
‘ Monopole i -NA -NA NA
[ Tower . : ; -NA -NA. ; NA X
3 K FESS :’%. 2 R 932 £ EARY ; T g X R 5 34 Py
f ¢ 3 7S LIl SN ShEey AR RS N SaRes CRIE RS ST £ 8T )
Il Liveswork ' v NA NA | X | v NA | X

* Downtown building conversions to Live/Work are governed by a June 1999 ordinance which regulates and designates a specific downtown
area for this type of conversion, regardless of General Plan Land Use Classification. See “Residentially-Oriented Live Work™ regulations.

*t "Shoppingv Center" is defined as a Non-residential facility type, but is not listed as permitted or conditionally permitted in any zone. This
defimition 1s used in conjunction with 1000" foot rule for Fast-Food Restaurants (Section 17.102.210(EX(1)).

***The permitted, copditionally permitted, and prohibited activities for the Housing and Business Mix, Business Mix, and General lndustry and
Transportation Genera] Plan classifications are always determined by the underlying zoming designation. FheHBX-|and-HBM-2-2Zoning
designations have been adopied by the City Council to implement these Hensing-and Bustness MU TE-General Plan classifications.

The Mixed Use Waterfront Classification is superceded by the Estuary Policy Plan Land Use Classifications. See Table ZA.

Guidelines for Determining Project Conformity : ' Oakland City Planning Commission
Adopted May 6, 1938 )

Page 15



TABLE 3 ‘ MAXIMUM INTENSITY ALLOWED

i
‘ Nonresidential
!

E Residential*

I ] T

| GENERAL PLAN | Maximum | Maximum } Assumed Net- | Maximum | Minimum

g LAND USE 1 Floor Arca l Density in i to-Gross Density in i Square Feet of

i CLASSIFICATIONS ! Ratio | Principal '; Rato* | Principal . Site Area per

‘ | ]‘ Units per k | Units per Net | Principal Unit

3 !I | Gross Acre | | Acre

| ;

| Hillside Residential | NA S P 75% 6.67 6,530

- - T T T T

' Detached Unit Residential < NA 11 1 75% 14.67 - 2,969 \

Mixed Housing Type Residential** NA | 30%* 75% 40.0** ‘, 1,089** lw

Efrban Residential NA | 125 75% | 166.67 261 '

, o —— SR —— ;

T\elghborhood Center Mixed Use 4.0 | 125 75% | 166.67 261 !
tommumh Commercial 5.0 125 | 75% 1 166.67 2601

} Regional (‘ommercml 4.0 125 75% L 166.67 261 !

| Blhsiness Mix AONA*® I NA NA NA NA

w‘ General Industrial & Transportation | 2.ONA*** NA | NA I NA NA

. Institutional | | 80 125 | 75% | 166.67 261

. - N 1 B ;

} (‘entral Busmess Dnstnct 20.0 | 300 I 60% | 500.0 87 3
Housing & Business Mix*** NA | NA | NA NA ] NA |

— “ ' e e , ;
Resource Conservation NA LNA NA i NA ] NA ;

‘ ( rban Park & Open Space NA NA NA NA l| NA

* If it appears in any given situation that the net-to-gross ratio is significantly different than given here, an individual
calculation should be made for the site in question, following the procedure explamed in the Densxty’lmensny Section (C2)
of this report.

** Tn the Mixed Housing Type Residential classification, no project can have a higher density than allowed by its current
zoning without a major variance or a rezoning. Under no situation can a project exceed the maximum density permitted
under the General Plan, even if the density allowed by the current zoning is greater than the General Plan

***The density and nonresidential floor area ratio for the Housing and Business Mix, Business Mix, and-General Industry and
Transportation General Plan classifications are always determined by the underlying zoring designation. Fhe HBX—4-and
HBN-2z7Zoning designations have been adopted by the City Council to implement theseHousing-md Busmess-Mix BETE
Generel Plan classifications.

NA = Not Applicable

Guidefines for Determining Project Conformlty _ Oakland City Planning Gommission
Adopted May 6, 1 998 .
Page 19



| Summary of codes and timeline & activities at 3040-3044 Broadway, Harry Clark
Plumbing expansion

Timeline:
Properties zoned C-40, activity allowed by right. Activity was considered a Commercial Activity.

6/16/09, Definition of contracting yard changed and is now considered an Industrial Activity
located in 17.10.582 Construction Operations Industrial Activities. '

Records show last activity before current owner was auto repair then vacant.

10/1/09, Current property owner presented evidence that they began rental of back half of
property at 3040 Broadway. He does not establish activity through a Zoning Clearance. His
fong term legal nonconforming activity at 3026 Broadway is separated by an intervening parcel

(auto rental place).

3/15/11, Area re-zoned to CC-2 which does not permit, or conditionally permit Construction
Operations Industrial Activitjes,

June 2011, Owner purchased 3040 Broadway,

11/1/12, Owner purchas'eﬁs second property at 3044 Broadway
2014, 1/21/14 Owner transfers title of properties

Rezoned to D-VB-3 7/1/14 Current zone also does nét allow activity

Summary:

The newly created activity classification moved the activity class from a Commercial activity
allowed in the C-40 zone to an Industrial activity in 6/16/09. The activity commenced after this
occurred on 10/1/09, then expanded activity at some point but certainly by purchase date 6/11
and expanded again 11/1/12 when the second parcel was purchased both of which occurred
after re-zoned to CC-2 and all without benefit of any zoning approval process. Subsequently
area was re-zoned again to a zone which also does not allow the activity. The activity appears to
be illegal since the activity commenced after the change of the definition of the activity and the
owner did not obtain any approvals for the activity. '

Question: Is the activity considered illegal or legal non-conforming?




Crry oF OakLAND ~ ATTACHMENT C

: APPEAL FORM
Communiy ng FOR DECISION TO PLANNING COMMISSION, CITY
COUNCIL OR HEARING OFFICER

Developmeni Agency

PROJECT INFCRMATION

Case No. of Appealed Project: 5\) ET 1% 0029

Project Address of Appealed Project: Lo Y0 (:), oA QJ,- bu:?\/

Assigned Case Planner/City Staff: P) e qu h\,l[ g’,,.c;w o P‘/I/ ;[ & /7" /"4/'//(« F

APPELL ANTI’\“ORMATIUN

Printed Name: 1"%\9 bﬁf"ulﬁ gé ,mﬂ Phone Numbezr: t;/ b - é’ Z L~ f”}" @05/
Mailing Addl‘CQS'H l BV CV%CJ—L\,J ﬂb/ Alternate Contact Number: ‘//<§ lo 2 /- 23/?) L
City/Zip Code é ’QWMC ; CH C) Y4 O:}" Representing: \)Dﬂ )V]ﬁi rs $//)¢% //

Email: (=S € [N A bende Loy

An appeal is hereby submitted on:

ﬁ/A\J ADMINISTRATIVE DECISION {APPEALABLE TO THE LHTY PLANNING
¢ OMI\ ISSION OR HEARH\IG OF% iCER)

YOE MUST ENDICATF ALL EHAT APPLY:

Apyroving an ay wllcatlon on an Administraiive Decision

Deuwying an applization for an Administrative Decision

Administrative Determination or Interpretaiion by the Zoning Administrator
Othar (please spacify)

i

o g

Please identify the specific Adminstrative Decision/Determination Upon Whicl Your Appeal is
. Based Pursuant to the Gakland Municipal and Planning Codes listed below:

‘Administrative Determination or Interpretation (OPC Sec. 17.132.020)
Cetermination of General Plan Conformity (OPC Sec 17.01.080)
Design Revizw (OPC Sec. 17.136.080;

.Small Projeit Design Review (OPC Szc. 17.136.130)

Minor Conditional Use Permit (OPC Scc. 17.134.060;

~Minor Varignce (OPC Sec. 17.148.060?

Tentative Parcel Map (OMC Section 15.304.100;

Certain Enviconmental Determinations {OPC Sec. 17.158.220)

Creek Proteciion Permit (OMC Sec. 13.16.450)

Creek Deteriination (OMC Sec. 13.11.460)

City Planners determination regarding a revocation hearing (OPC Sec. 17.152.080)

- learing Off"zcer’s revocation/impose cramend cenditions

{OPC Secs. 17,152,150 &/or 17.156.1¢1)

Other (pleas: spu:lfy) 7 on ‘\'\O . b eder I"/\(Y\f\ﬁ‘/—f (49

DDKDEDDDDDDDD

ﬂ

(continuel-on reverse}

L \Zoning Counter 171Is§\A;3plic;1liorl_ B‘.u Pre, Appeals\Oniginals\Appeal ?Zb;’»!icallon (5-31-11).doc Revised 5/31/11



(Continued)

O A DECISION OF THE CITY PLANNING COMMISSION (APPEALABLE TO
THE CITY COUNCIL) O Granting an application to: OR U Denying an application to:

YOUMUST INDICATE ALL THAT APPLY:

Pursuant to the Oakland Municipal and Zianning Codes listed below:
Major Conditional Use Permit (OPC Sec. 17.134.070)

Major Variarice (OPC Sec. 17.148.070)

Design Review (OPC Sec. 17.136.090).

Tentative Mdp (OMC Sec. 16.32.090)

itanned Unit Development (OPC Sec. 17.140. 070\

l‘nvnonmema] Impact Report Certification (OPC Sec. 17.158.220F)
i“2zoning, Landmark Designation, Dev. (nopment Control Map, Law Change
{OPC Sec. 17.144.070)

Revocation/impose or amend condmon (OPC Sec. 17.152.160)
Revocation of Deemed Approved Status (OPC Sec. 17.156.170)

Other (please specify)

DDDDDD’D

0o0cg

FOR ANY APPEAL: An appeal in accordance with the sections of the Oakland Municipal and Planning Codes
listed above shall state specifically wherein it is claimed’there was an error or abuse of discretion by the Zoning
Administrator, other administrative decisionmaker or Co;mmssxon (Advisory Agency) or whercin their/its decision
is not supported hy substantizl evidence in the record, or in the case of Rezoning, Landmark Designation,
Development Control Map, or Law Change by the Conunission, shal] state specifically wherein it is claimed the
Commission erred in its decision. :

You must raise each and every issue you wish to appeal on this Appeal Form (or attached additiona! sheets). Failure to
raise each and every issue you wish to challenge/appeal ,on this Appeal Form (or attached additional sheets), and
provide supportiny documentation along with this Appea’ Form, may preclude you from raising such issues during
your appeal and/ov in court. However, the appeal will be limited te issues and/or evidence presented to the
decision-maker prior to the close of the public hearing/comment period on the matter.

The appeal is based on the foslowing: (d1tach additionzi sheets as needed.)

D(/cm:c S.ce 4%/4&/\@»/ (¢ Kb 5 qwf be (cote ”

Q//d L e 7S,

Supporking Evidence or Documsents Attached. (The uppe,’/unl must submit all supporting evidence along with this Appeal
Form; however, the appeal will be limited evidence presented to the decision-maker prior to the ciose of the public
hearing/commemn period on the matter.

(Continues on reverse) -

Revised 5/31/11



(Continued)
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Signature of Appetlant or Representative of Date
Appealing Organization

Below For Staff Use Only
Date/Time Received Stamp Below: Cashier's Receipt Stamp Below:

Revised 5/31/11
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BLACK & DEAN Lr

August 10,2017

VIA HAND GELIVERY

City of Oakland Planning Commission
C/O Brittany ienoir, Planner |

250 ¥rank H. Ogawa Plaza, Suite 2114
Oakland, CA 94612-203

Re:  Case File: DET170039; 3040 Broadway; APN 009-0704-007-00

Dear Planning Commissioners:

This létter provides the grounds for an appeal of a July 27, 2017 zoning determination
that the Harry Clark Plumbing and Heating Company (Plumbing Company) operations
(“Operations™) at 3040 Broadway (“Site”) are Construction Operations and Industrial Activities
as defined by Oakland Planning Code (OPC) Section 17.10.582, and therefore, not permitted. In
sum, the basis for this appeal is that the Zoning Administrator’s determination is not supported
by substantial evidence. As such, we request that the Planning Commission overturn the zoning
determination. :

Introduction

The Plumbing Company’s activities, which have been in place at the Site for many years,
do not neatly {it into any one OPC definition. As a result, the Zoning Administrator (“ZA”) made
a determination based on what he believed tc¢ be the closest land use definitions, and on his
limited understanding «f the Site’s Operations. In that vein, the ZA concluded that the
preponderance of evidence indicates that this site is “being used as a Construction Operations
Industrial Activity, which includes enclosed and unenciosed facilities and accessory yards for
construction and incidental storage activities and/or fabrication activities performed by
construction contractors on lots other than consiruction sites.”

The 7A also concluded that the Operations are not Auto Fee Parking Commercial
Activity or Awtomotive cid other Light Vehicle Repair and Cleaning Commercial Activity. These
determinations rest on the ZA’s belief that City staff has not interpreted either activity definition
to mean businesses serving their own vehicles, but rather businesses serving cusiomers. In turn,
The ZA found! that the Plumbing Company’s parking and vehicle repair work on Site can only be
defined as “accessory.”

The ZA’s determination states that the Site is being used as Construction Operations
Industrial Activity (“Con-Ops”), however, the determination is based on scant information and

021867.0001\4810755.1



City of Qakland Planning Department WENDEL. ROSEN, BLACK & DEAN LLP
August 10, 2017

Page 2

was 110t educated by a personal site visit. It is tel!ing that the determination does not even attempt
to apply the OPC Con-Cyps definition to the current Plumbing Company activities at the Site, let
alone prove that the activities meet that definition. Instead, the determination relies on the fact
that the Operations are not “retail,” and that on cne occasion, the Plumbing Company performed
some limited excavation work for a next-door neighbor’s construction job.

As is demonstrated below, the Operations simply do not meet the Con-Ops definition.
For example. while the OPC Con-Ops definiticn includes “incidental storage acfivities and/or
fabrication activities performed by construction contractors on lots other than construction sites,”
it does pot irclude automobile parking or storage, which. has long been the predominant use at
3040 Broadway.

Furthermore, the ZA’s determination that the Auro Fee Parking and Auiomotive and
other Light Vehicle Repeir and Cleaning must include the proviston of such services to outside
customers 1s not supported by substantial evideiice. As [ demonstrate below, the plain language
of those use definitions-do not require customer service, and several other OPC “commercial”
uses similarly do not implicate serving the generzl public.

Background

- My April 20, 2017 letter requesting a zening determination on behalf of jroperty owner
Don Marshall is attached and the issues raised are incorporated into this appeal. As such, I
provide only a brief histary of the Site below. :

Since 2009, the Piumbing Company has rented space at 3040 Broadway, which had been
an automobiie repair and smog check service since the 1990s. The Plumbing Compnany has used
the Site’s 2,500 square. foot garage primarily to repair Harry Clark service vehicles, and the
6,500 square foot parking lot for company and employee vehicles.

In 2016, the property next door, 3050 Broadway, was undergoing construction and hired
the Plumbing Company to assist in some excavation work. This work was not typical for the
Plumbing Company, which mostly services residences with domestic, rather than industrial or
commercial plumbing issues. However, as part of the excavation, the Plumbing Company stored
dirt from the work on its-parking lot. It has not siored dirt on the lot since.

Giver the longstanding parking and repzir activities at the Site, the Plumbing Company’s
right to continue those uses would seem to be.protected under OPC Section 17.1 14.040, which
allows non-conforming uses. Nonetheless, the City notified Mr. Marshall that the Site’s activities
were not permitted in the zoning district that controls the Site and, on March 2, 2017 recorded a
lien against 3040 Broadvray.

Given the City’s enforcement action, M. Marshall believed that the best aiternative was
to seek a zoning determination.

021867 0001\4810755.1
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Evidernce - Consirucﬁon Operations

A close read of the zonmg determination shows that the evidence offered to support the
conclusion that the Site’s use is Con-Cps, is limited to Plumbing Company’s adimission that it
has infrequent!y stored d'_t at the Site. This detati does not amount to substantial evidence.

The Piumbing Company parks approximately 15 vehicles on the 3040 Broadway 6,500
square foot peukmg lot cn any given day. Most of the vehicles are plumbing service vans and
employees autos. From time-to-time the company parks large vehicles, such as dump trucks on
the Site. In addition, a Plumbing Company full-time mechanic uses most of the Site’s garage to
repair compary vehicles. The parking lot and the garage are also used for limited storage of
plumbing tools and equipment.

While the Zoning Determination concludes that the Site’s use is Con-Ops, parking, the
Site’s predominant use, is not mentioned in the OPC Con Ops definition, which is as follows:

Activities include enclosed and unenciosed facilities and accessory yards for
construction and incidental storage activities and/or fabrication activities
performed by construction contractors on lots other than construction sites.
This classification also includes certain activities accessory to the above, as
specified in Section 17.10.040. This cizssification includes, but is not limited
to, the storage and custom cutting of stone for interior applications, roofing

and plumbing component storage, and equnpmﬂnt storage for envnronmenta!
corm aetors. -

While there is limited storage at the Site, there are no “construction” or “fabrication”
activities on Site. It appears that the ZA focused on the one Site use -- storage -- thet is secondary
in the Con-Ops definition, and minimal at the Site, and used it to define tlie entirety of the
activities at the Site. This focus is clearly mlsplaced and does not provide an accurate depiction
of the Site’s activities.

The absence of a clear connection between the Site’s activities and those listed in the
Con-Ops definition, along with limited instances of dirt storage on the Site, do not constitute
subsiantial evidence that the Site’s use is Con-Ops. :

Auto Fee Parking

As stated above, the ZA determined that.the use at the Site was not Auto Fee Parking,
primarily because, in his view, Auto Fee Parking entails serving customers “off the street,” as
opposed to a business renting parking spaces to park and/or store its own vehicles. The relevant
OPC definition of Auto I‘ee Parking does not su’)pon that-view, as follows:

Auteraotive Fec Parking Commercial Actlvltnes includes the parking and
storage of moter vehicles en a fee basis, including, but not limited to, for-fee
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parking lots and parking for car sharc vehicles, other than the operatnon of
parking facilities by a Civic Activity.

The plain languaoc of the Auto Fee Parking definiiion does not include a reguirement that
a business serve customers. It also notes that the activities are not limited to for-fee narking lots,
which customarily offer *)arkmg to the general public. Finally, while car share companies serve
the public by offering cars to customers on a temporary basis from their lots, such firms also rent
those same lots to store their own vehicles. Similarly, the Pl lumbing Company pays fees to park
employee automobiles and Plumbing Company Vehicles ot 3040 Broadway.

Automoblle and ’)ther Light Vehicle Repair amﬂ C!eamna

The ZA detexmlmd that the use at the Site was not Automobile and Other Light Vehicle
Repair and Cmanmg because “this activity is meant as a primary commercial activity for vehicles
off the street { :;usmesses \ervmg customers).”

The re le\ ant definition is as follows:

Activities include the major repair or painting of motor vehicles that have a
gross vehicle weight of less than 14,600 pounds, including body work and
installation of major accessories, as well as washing and polishing of motor
vehicles. This classification does not icclude vehicle dismantling or salvaging
and tive re- txcadmg or recapping.

Again, the definiiion includes no mention of serving customers and, for many years, the
Plumbing Company has used a garage at the Site to repair 1ts own vehicles, which weigh less
than 14,000 pounds, reflecting the use definition;

Manv OPC “Cefnmercial” Uses Do th Serve Customers

In addition to Ayto Fee Parking and Automobile and Other Light Vehicle Repair and
Cleaning, thefe are several uses defined in thié OPC under the broad heading “commercial,”
which do not necessarily serve customers. Those uses include, Software Design, Administrative
Offices for MNon-Profit .Organizations, Broadcasting and Recording Services, .and Research
Services. This indicates that, while Auto Fee Parking and Auto Repair are broasily defined as
commercial, i[ does not follow that they must be customer-serving.

Conc!usnon

The July 27, 2017 Zoning Determination for 3040 Broadway offers little evidence that
the iongstanding uses at the site are consistent with the definition of Construction Operations
and Industriz Activities. The evidence provided -- the Plumbing Company’s admission that it
has occasionaily stored dirt at the site -- does not qualify as substantial evidence sufficient to
support the determination.
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The ZA attempts to bolster the zoning etermination by finding that the uses at
the Site are not Auto Fee Parking or Automobiie and Other Light Vehicle Repair and
Cleaning. That finding is based on the interpretation that the two uses must be in the
service of cusiemers, as opposed to businesses leasing space for their own uses. The plain
language of the use definitions does not support that conclusion, the ZA provides no
proof to support his determination, and the ©akland Planning Code includes many
commercial uses that do not serve the public. ’

The grounds for this appeal are that the July 27, 2017 zoning determination that
the Plumbing Company uses at 3040 Broadway are Construction Operations and
Industrial Activiries lacks substantial evidence. The Zoning Administrater’s failure o
support the determinatios: with substantial eviderce means that the Planning Commission
must overturr: the zoning determination.

Very truty yours,

WENDEL, ROSEN, BLACK & DEAN LLP

o gt

~Robert W. Selna
RWS

cc: Scott Miller, Zoning Manager
Heather Klein, Planner IV

021867.0001\4810755.1



Project Status T —"TT ATTACHMENT D

B completed 0
- Under Construction
|| Building Permit Filed
[ Approved Planning Pemit

[ 1 ion Fi Awr,
| | Application Filed HORNEAV

e _J Development Interest
r_j Project Boundary

i 3187 <
W 1sr~9r T

By s,
A
NDOVEQ &

‘ Public Plazas Under Construction

sssai Public Path Under Construction

§ 3
a 5]
j %‘5 3
I
[5
gngST
MER
RIM‘]CS
27rHST

SYCAMQRE fli

257'7’ ST

2Np gy

i)

Pl;mning and Building Department

Broadway Valdez District Specific Plan ! it

PrOjeCt StatUS www.oaklandnet.com/specificplans, I
CITY OF OAKLAND Contact: Laura Kaminski, lkaminski@oaklandnet.com e

Project Status Residential (units) Retail (sf) Office (sf) Hotel (rooms)

: ‘ 2, 2 / 0

,
e

Total Projects 2,991 363,172 99,000 159



1.) 3073 Broadway

432 Residential Units
22,000 sf Retail
CityView

Status: Under
Construction

3.) 3001 Broadway

39,000 sf Retail
Portfolio Dev.
Status: Completed

5.) 2964 Broadway

26,312 sf Retail
CVS Pharmacy
Status: Completed

8.) 2630 Broadway/325 27th St.

253 Residential Units
36,288 sf Retail

| Hanover

Status: Under Construction

|

!
iy
il
1]

10.) 2500 Webster St

30 Residential Units

6,425 sf Retail

Signature Devlp. Group
Status: Building Permit Filed

11.) 2424 Webster St
49,000 sf office

6,250 sf Retail

Signature Devlp. Group

o] Status: Approved Planning

13.) 2401 Broadway

72 Residential Units

159 Hotel Rooms

17,439 sf Retail

Signature Devlp. Group
Status: Approved Planning
Permit

15.) 2301 Broadway

d@l 105 Residential Units
35,000 sf Retail
50,000 sf Office
Signature Devlp.
@ Group

Status: Completed

2.) 3300 Broadw:

45 Residential Units
(4 affordable units)
2,891 sf Retail
California Capital
Investment Group
Status: Approved
Planning Permit

4.) 3000 Broadway

127 Residential Units
8,000 sf Retail

Lowe Enterprises

Status: Under Construction

6.) 2855 Broadway

68 Residential Units

9,200 sf Retail
Alliance Residential Co.
Status: Under Construction

7a.) 2820 Broadway

103 Residential Units
2,228 sf Retail

Alliance Residential Co.

d Status: Under Construction

7b.) 2800 Broadway

.] 47 Residential Units
6,130 sf retail
Status: Approved Planning

9.) Valdez & 27th Street Plazas

Plazas and sculpture gardens
Hanover
Status: Under Construction

12.) 2400/2450 Valdez St

224 Residential Units

23,465 sf Retail

Hanover

Status: Under
Construction

14.) 277 27th St

450 Residential Units
59,000 sf Retail

Holland Partner Group
Status: Building Permit Filed

16.) 2302 Valdez St

193 Residential Units
31,500 sf Retail
WOOD Partners
Status: Under Construction

17.) 2270 Broadway

223 Residential Units
8,000 sf Retail

Hines

] Status: Approved

d Planning

18.) 2305 Webster St
130 Residential Units
3,000 sf Retail

d Segula Investments
Status: Approved

19.) 2315 Valdez St

235 Residential Units

(36 affordable units)
15,000 sf retail

Thompson Dorfman

- | Status: Under Construction

Fhtatl 1]
i |

20.) 2425 Valdez St

71 Micro Living Quarters
1,024 sf Retail

Trestle Development
Status: Complete
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ATTACHMENT F

Summary of codes and timeline & activities at 3040-3044 Broadway, Harry Clark
Plumbing expansion

Timeline: -
Properties zoned C-40, activity allowed by right. Activity was considered a Commercial Activity.

6/16/09, Definition of contracting yard changed and is now considered an Industrial Activity
located in 17.10.582 Construction Operations Industrial Activities.

Records show last activity before current owner was auto repair then vacant.

10/1/09, Current property owner presented evidence that they began rental of back half of
property at 3040 Broadway. He does not establish activity through a Zoning Clearance. His
long term legal nonconforming activity at 3026 Broadway is separated by an intervening parcel
(auto rental place).

3/15/11, Area re-zoned to CC-2 which does not permit, or conditionally permit Construction
Operations industrial Activities.

June 2011, Owner purchased 3040 Broadway,

11/1/12, Owner purchases second property at 3044 Broadway
2014, 1/21/14 Owner transfers title of properties

Rezoned to D-VB-3 7/1/14 Current zone also does not allow activity

Summary:

The newly created activity classification moved the activity class from a Commercial activity
allowed in the C-40 zone to an Industrial activity in 6/16/09. The activity commenced after this
occurred on 10/1/09, then expanded activity at some point but certainly by purchase date 6/11
and expanded again 11/1/12 when the second parcel was purchased both of which occurred
after re-zoned to CC-2 and all without benefit of any zoning approval process. Subsequently
area was re-zoned again to a zone which also does not allow the activity. The activity appears to
be illegal since the activity commenced after the change of the definition of the activity and the
owner did not obtain any approvals for the activity.

Question: Is the activity considered illegal or legal non-conforming?



CITY OF OAKLAND

250 FRANK H. OGAWA PLAZA = SUITE 2340 » OAKLAND, CALIFORNIA 94612-2031

Department of Planning and Building (510) 238-6402
www.oaklandnet.com FAX:(510) 238-2959
TDD:(510) 238-3254

NOTICE OF VIOLATION
Date: 7/17/13
Certified and Regular mail
To:Don A. & Kathleen D. Marshall TRS & Code Enforcement Case No.: 1303333&1303335
Marshall BR et al Property:3040 & 3044 Broadway
3026 Broadway Parcel Number: 009-0704-007-00 & 006
Qakland, CA 94611-5713 Correction Due Date:8/16/13

The Code Enforcement Division inspected your property on 6/26/13 and confirmed that the violations of the
Oakland Municipal Code (OMC) identified below are present and need to be addressed as specified under
‘Required Actions’. Photographs of the violations are enclosed where applicable.

:Description of Violation = | OMC Section . [Required Action . |

Property ' l
- 7
Building
Zoning
The establishment of an Construction 17.35.030 permitted | Cease all Construction
Operations Industrial activity (a contractors and conditonally Operartions Industrial
yard) without Zoning approvals in a Zoning permitted activities activities at the above
District that does not permit or conditonally & 17.10.582 locations or alter activity
permit such activity. See attached code sections. | definitions and obtain a zoning
clearance.

Notice of Violation
Page 1of2



May, <012
Scan to: Code Enforcement-Chronology-Abatement Acuvines

Notice of Violeton
Page 20f 2

At this point no fees or other charges have been assessed for these violations. To stop further code
enforcement action, you are advised (o correct the above violations before the first re-inspection date shown
below. Your inspector is available by phone at 510-238-6986 and by email at Chris Candell@oaklandnet.com.

1f the re-inspection verifies that all violations have not been corrected, you may be charged for inspection and
administrative costs, which can total $2,045.00. In addition, Priority Lien fees in the amount of $1,194.00 may
be assessed if fees are not paid within 30 days from the date of the imvoice. Charges may be collected by
recording liens on vour property and adding the charges to your property taxes or by filing in Small Claims or
Superior Court. Furthermore, this Notice of Violation may be recorded on your property.

You have a right to appeal this Notice of Violation. To file an appeal, you must complete the enclosed Appeal
form and return it with supporting documentation in the enclosed envelope. If the Code Enforcement Division
does not receive your written Appeal within 30 days of the date of this notice, you will waive your right for

administrative review.

Sincerely

WVW&Z//

Chns Candell
Planner I1I
Department of Planning and Building

First Fee Charged Re-inspection Date: §/16/13

Second Fee Charged Re-inspection Date:8/30/13

cc: Don Marshall, Harry Clark Plumbing, 3026 Broadway, Qakland, CA 94611

Encl: Violation Appeal Form

. See enclosed brochure for remediation

[] Surface mold present on

guidelines. (Description required, e.g. bedroom walls)

City of Oakland

May, 2013
Scan to: Cade Enforcement-Chronology-Abatement Activitics
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BLACK & DEAN e

February 26, 2018

VIA EMAIL

City of Oakland Planning Commission
250 Frank H. Ogawa Plaza, Suite 2114
Oakland, CA 94612-2031

Re:  Case File: DET170039; 3040 Broadway; APN 009-0704-007-00

Dear Planning Commissioners:

This letter summarizes the relevant issues for a March 7, 2018 appeal hearing of a zoning
determination that the Harry Clark Plumbing Company (Harry Clark) operations (“Operations”)
at 3040 Broadway (“Site”) are Construction Operations and Industrial Activities as defined by
Oakland Planning Code (OPC) Section 17.10.582, and therefore, not permitted at the Site. Please
see also see our April 20, 2017 and August 10, 2017 letters.

In sum, the basis for this appeal is that the Zoning Administrator’s determination is not
supported by substantial evidence, is not consistent with the goals of the area’s Broadway-
Valdez Specific Plan, and would needlessly result in the loss of part of a local business operation
and 15 jobs. As such, we strongly urge the Planning Commission to overturn the zoning
determination and allow Harry Clark to continue operating as a legal, non-conforming use.

This matter dates back to 2009 and includes several zoning changes and the addition of a
new specific plan that are relevant Harry Clark’s uses and the Site, but for your decision on the
appeal, the matter boils down to following: Harry Clark has been renting 3040 for the parking,
storing and repairing vehicles since October 2009. Contrary to the conclusion of retired Zoning
Administrator Scott Miller, Harry Clark has not been operating Construction Operations and
Industrial activities out of 3040 Broadway.

While Harry Clark does not neatly fit into any one zoning category, a Planning
Commission determination that Harry Clark can continue parking, storing and repairing vehicles
is well within the code, the area’s new specific plan and will enable the city to retain good jobs
and a critical residential service.

Background on Qakland-Based Harry Clark Plumbing and 3040 Broadway

Harry Clark Plumbing has been located in the City of Oakland since 1948 and is the
longest-standing and most respected plumbing company in the city. The company does not
provide major construction plumbing services, instead it specializes in “service calls” to
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residents that encounter plumbing emergencies, including broken kitchen disposals, clogged
bathtubs drains, and broken residential water mains that connect to EBMUD. In addition, Harry
Clark rents space on Broadway to park, store and repair vehicles.

The company pays a better-than living wage to 15 individuals assigned to 3040
Broadway, most of whom are long-time Oakland residents. The employees take pride in
providing a community service to their home town.

Were the city to force the closure of 3040 Broadway for vehicle parking, storage and
repair, Harry Clark would be forced to scale its operations way back and to lay off employees.
And, as the Planning Commission is aware, finding a new location to rent for parking, storage
and vehicle repair in Oakland and adjacent cities has become increasingly challenging as new
housing and cannabis businesses have displaced other uses.

Meanwhile, the vehicle parking and repair uses at 3040 Broadway are very consistent
with the history of the 3000 section of Broadway as central to Oakland’s Auto Row. Harry
Clark’s next-door neighbor at 3030 Broadway is Enterprise Rent a Car, which parks and stores
vehicles. Just down the street at 2915 Broadway, is a Mercedez-Benz of Oakland showroom.
Around the corner on Webster, Mercedez-Benz rents space to park and store cars.

In addition, displacing a local, small business from the Broadway corridor is inconsistent
with many of the goals of the Broadway-Valdez Specific Plan (“BVSP), including its Section
1.1.1 Planning Goals, which include the goal of “a ‘complete’ mixed use neighborhood that is
economically and socially sustainable — providing quality jobs, diverse housing opportunities....”
And, the goal of “provid[ing] quality jobs for local residents...and neighborhood-serving uses.”
Moreover, the BVSP calls specifically for “living wage permanent jobs,” and “contracting” jobs
that provide pathways to apprenticeships for local residents.

Zoning Determination Not Supported by Substantial Evidence

Again, for its determination to stand, the City supply substantial evidence proving that
Mr. Miller’s July 27, 2017 determination was correct. Mr, Miller’s determination was that Harry
Clark is conducting Construction Operations Industrial Activities, as follows:

Activities include enclosed and unenclosed facilities and accessory yards for
construction and incidental storage activities and/or fabrication activities
performed by construction contractors on lots other than construction sites.
This classification also includes certain activities accessory to the above, as
specified in Section 17.10.040. This classification includes, but is not limited
to, the storage and custom cutting of stone for interior applications, roofing
and plumbing component storage, and equipment storage for environmental
contractors.

The only phrase in this description that remotely relates to Harry Clark’s operations at
3040 Broadway is “plumbing component storage,” which is what Mr. Miller seems to have
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seized upon in making his determination. In fact, Harry Clark uses approximately two percent of
the entire Site to store some plumbing tools. But, the substance of Construction Operations
Industrial Activities, has nothing to do with Harry Clark’s uses at 3040 Broadway. 3040
Broadway is not the following:

1) An accessory yard for construction

2) The site of incidental storage activities and/or fabrication activities performed by
construction contractors on lots other than construction sites.

As stated above, Harry Clark is not a construction contractor. Harry Clark is essentially
an on-call residential plumbing company that serves Oakland residents.

Parking, Storing and Repairing Vehicles Allowed at 3040 Broadway

Mr. Miller’s zoning determination says that Harry Clark cannot rent space to park, store
and repair its own vehicles at 3040 Broadway because “staff has not applied this (commercial)
activity to businesses serving their own vehicles.” Staff’s customary application does not amount
to substantial evidence. Meanwhile, the Planning Code includes a number of commercial uses
that do not serve the general public, including software design, research and recording services.
In addition, there is no provision in the Auto Fee Parking or Light Vehicle Repair zoning
definitions requiring businesses to park or repair outside customers’ vehicles.

Conclusion

While the uses at 3040 Broadway do not fall neatly into any one zoning category, they
have helped to serve the Oakland community since 2009 for a company that has roots in the City
dating back to 1948 and which continues to help fulfill the local business and employment goals
of the Broadway Valdez Specific Plan.

Given that the zoning determination does not provide substantial evidence that Harry
Clark’s use at 3040 Broadway is an industrial construction use and the fact that parking, storing
and repairing vehicles has occurred at 3040 Broadway since July 2009, we urge you to overturn
the zoning determination that is the subject of this appeal.

Very truly yours,

Ww BL;{C\;I?DEAN LLP

Robert W. Selna
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3032 Brook Street
Oakland,
CA 94611

February 271 2018
To whom it may concern,
re. Zoning determination for 3040 Broadway.

I am writing to request that the Planning Commission deny the appeal by Don Marshall against
your staff’s zoning determination for 3040 Broadway.

For the last 17 years, my family has lived on Brook Street, just across from the back of 3040
Broadway. In early 2013, Harry Clark Plumbing & Heating started to use the yard at 3040
Broadway as a staging area for soil spoils and construction waste, and to use Brook Street as a
loading zone, with trucks being parked in the street to be filled by backhoe throughout the day
(images 1), causing significant problems of noise- and air-pollution and congestion to the street’s
residents. In addition, vehicles were often simply left unattended, blocking the street and
sidewalk for extended periods (images 2).

At that point I registered complaint with the Code Enforcement office, where it was taken up by
Chris Candell. As I understand it, after investigation by Mr Candell the owners were issued with
a Notice of Violation in July 2013, and at the follow-up inspection assured Mr Candell that this
activity was now complete and that they would only be conducting retail plumbing and vehicle
storage activities on that site. Despite this, these activities continued through 2014, 2015 and into
2016. We repeatedly reported the violations; they were again served with Notices of Violation;
and again nothing changed. Indeed, at times it was significantly worse, as the employees seemed
to be taking revenge on us for having issued the initial complaint (for example, by loading large
pieces of concrete into a truck and jackhammering them there rather than breaking them up
before loading, resulting in several hours of excruciating noise). Finally, in September 2016,
some 3% years after the illegal activity started, your staff were somehow able to make their
zoning determination stick and the activity ceased.

The improvement in our quality of life since then has been marked, and I would earnestly ask
that you not return us to the bad old days. In addition I would note that, should this appeal be
successful, the use of this site would be entirely inconsistent with the vision laid out for the
neighborhood in the Broadway/Valdez plan, which significantly increases the residential density
and augments it with street-level retail businesses.

Sincerely,

Julian Borrill



Supporting Images

Images 1: Trucks being loaded on Brook Street
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