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Location: | 685 85" Avenue — See map on reverse
Assessor’s Parcel Numbers: | 042-4318-008
Proposal: | Appeal of a determination from the Zoning Manager that found a rock
and concrete crushing activity at the site is: 1) classified as Heavy/High
Impact Manufacturing Industrial Activities in the Planning Code, and 2)
not a legal nonconforming activity.
Applicant: | William Crotinger /Sean R Marciniak, Miller Starr Regalia
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Case File Number:

DET180082-A01

Planning Permits Required:

None

General Plan:

Commercial Industrial Mix and General Industrial

Zoning:

Commercial Industrial Mix - 2 (CIX-2) Zone and Industrial and
General Industrial Zone

Environmental Determination:

‘Categorically Exempt under California Environmental Quality Act

(CEQA) Guidelines Section 15306, Information collection

Historic Status:

Non-Historic Property

City Council District:

7

Status:

The zoning determination letter was mailed on July 25, 2017 and
again on February 02, 2018; Project appealed on November 3, 2018.

Staff Recommendation:

Deny the Appeal and uphold the Zoning Manager’s determination.

Finality of Decision:

Final (cannot be appealed to the City Council pursuant to Section
17.132.030 of the Planning Code)

For Further Information:

Contact case Planner Moe Hackett at (510) 238-3973 or
mhacketi@oaklandca.gov

SUMMARY

This item is an appeal of a zoning determination that a rock and cement crushing, sorting, and processing
facility was illegally expanded into a warehouse on a neighboring parcel. Staff recommends denial of the
appeal because the activity is not permitted in the Commercial Industrial Mix - 2 (CIX-2) Zone and the
Appellant has not demonstrated, based on substantial evidence in the record, that there was an error or
abuse of discretion made by the zoning manager in the determination.
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BACKGROUND

On July 16, 2013, the Bureau of Planning Issued a Zoning Clearance (ZC131567), on the basis that an
existing rock and concrete crushing and processing operation at 8291, 8300, and 8304 Baldwin Street (Site
1) was a legal, nonconforming activity. This determination was based on evidence showing the business
was “grandfathered” because it started when the site was within the M-40 Heavy Industrial Zone, which
permits the activity. In 2008, the Zoning at the site changed from M-40 to Commercial Industrial Mix— 2
(CIX-2), which does not permit the activity (see Zoning Analysis, below).

At some point between June 9, 2014 and May 11, 2015, two holes were created on the side of a warehouse
on an adjacent parcel at 685 85™ Avenue (Site 2) to accommodate a machine for conveying rocks and
concrete from Site 1 for sorting, storage, and further crushing. Staff determined this time-period on aerial
images of the site located on Google Earth. The holes in the warehouse were created without the benefit
of permits, and the issue is currently being investigated by code enforcement within the Building Bureau.
Site 2 was also rezoned to CIX-2 in 2008. A site visit by staff from both the Bureaus of Planning and
Building on August 30, 2019 confirmed that sorting, storage, and rock and concrete crushing were being
performed within the building on Site 2.

A Zoning Manager’s determination letter was requested on July 13, 2018 by William Crotinger and Sean
Marciniak of Miller Starr Regalia, the attorneys for the operator of the rock and concrete crushing and
processing operation (see Attachment A). This request was in response to a Notice of Violation issued by
the City regarding the rock and concrete processing and crushing in the structure on Site 2.

Staff determined that the Zoning Manager considers the operation to be a Heavy/High Impact Industrial
Activity under Chapter 17.10 of the Planning Code (see Attachment B for the October 29, 2018
determination letter). The determination further stated that expansion of the operation would require a
Major Conditional Use Permit (a recent review of the letter determined that the activity is not permitted
within the CIX-2 Zone at 685 85" Avenue; therefore, the expansion would require a Major Variance to
expand. This issue is further discussed in the Zoning Analysis Section of this report). The determination
letter stated that the expansion into the warehouse at Site 2 was performed without the benefit of permits
and must be legalized or the activity vacated.

The applicant appealed the determination on November 13, 2018 (see Attachment C for the Appeal). The
appeal is the subject of this report. Per Section 17.132.020 of the City of Oakland Planning Code, to uphold
the appeal, the Planning Commission must determine that an error or abuse of discretion was made by the
Zoning Manager or the Zoning Manager’s decision is not supported by evidence in the record. The
arguments raised by the Appellant are summarized below in the “Basis for the Appeal” portion of this
report, along with City staff’s response to each argument.

PROPERTY AND NEIGHBORHOOD DESCRIPTION

There are two sites in question: three parcels with the legal, nonconforming rock and concrete crushing
operation at 8291, 8300, and 8304 Baldwin Street (Site 1) and the parcel that received the expansion at 685
85™ Avenue (Site 2). Site 1 is 167,792 square-feet of open area that contains no structures, except for two
small office areas. It contains large piles of concrete, truck routes, and machines for the crushing, sorting,
and movement of rocks and concrete. Site 2 has an area of 204,276 square feet. This parcel is almost
completely covered by a single large industrial building, which also contains machines that sort, crush, and
move rocks and concrete. The industrial building also contains piles of sorted rocks and concrete. The
context of the surrounding area is industrial, consisting of mostly large utilitarian buildings and open lots
of varying sizes. The nearest residential areas are over 1,900 feet away.
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ZONING ANALYSIS

Site 1 is entirely in the CIX-2 Industrial Zone. Site 2 is also within the CIX-2 Industrial Zone, except for
the front approximately 180 feet of the property, which is in the General Industrial (IG) Zone. This zoning
analysis will only consider the regulations of the CIX-2 Zone because the activity was expanded to the area
of the parcel with that designation.

The CIX-2 Zone is intended to create, preserve, and enhance industrial areas that are appropriate for a wide
variety of commercial and industrial establishments. It allows for a large custom, light, and general
manufacturing with certain limitations relating to distance from residentially zoned areas.

Staff determined that the crushing and processing of concrete and rocks at the site is categorized within the
Heavy/High Impact Manufacturing Industrial land use classification. Section 17.10.580 of the Planning
Code describes this classification as the following:

Heavy/High Impact Manufacturing Industrial Activities include high impact or hazardous
manufacturing processes. This classification also includes certain activities accessory to the above, as
specified in Section 17.10.040. Examples of activities in this classification include, but are not limited
to, the following:

A. Any manufacturing use with large-scale facilities for outdoor oil and gas storage;

B. Any biotechnology research, development or production activities involving materials defined
by the National Institute of Health as Risk Group 4 or Restricted Agents (commonly known as
"biosafety level 4");

Battery manufacturing and storage;

Lime and gypsum products manufacturing;

Non-ferrous metals production, processing, smelting and refining;

Painting, coating and adhesive manufacturing;

Synthetic dye and pigment manufacturing;

Urethane and other open-cell foam product manufacturing;

Petroleum and coal products manufacturing and refining;

Primary metal smelting;

Vinegar, yeast and other pungent, odor-causing items production;

Leather tanning;

Cement and asphalt manufacturing (emphasis added);

Explosives manufacturing;

Fertilizer and other agricultural chemical manufacturing.

CzZzgrFR=rmQammU0

Staff determined this classification, which includes cement and asphalt manufacturing (underlined above),
because it most closely describes the proposed activity and due to the loud noises and dust produced by
cement and rock crushing, sorting, and processing. The activity on Site 2 is particularly hazardous because
of the concentration of exhaust from the machines and the dust created by the rock crushing and sorting
within a building. This determination is consistent with how the activity at other locations has been
classified in the past. No other classification mentions the processing of cement.

This activity is not permitted in the CIX-2 Zone and, therefore, requires a Variance to operate. Section
17.148.020 states that Variances involving activities are considered Major and, thus, require a decision by
the Planning Commission. Examples of activities permitted in the CIX-2 Zone include General
Warehousing Storage and Distribution and Custom, Light, and General Manufacturing Industrial Activities.

Note that the determination letter incorrectly stated that the expansion required a Major Conditional Use
Permit to expand into Site 2. Recent review of the issue determined that the activity is not allowed in the
CIX-2 Zone and, therefore, requires a Major Variance to operate.
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ENVIRONMENTAL DETERMINATION

The California Environmental Quality Act (CEQA) Guidelines statutorily and categorically exempts
specific types of projects from Environmental Review. The zoning determination is Categorically Exempt
under California Environmental Quality Act (CEQA) Guidelines Section 15306, Information Collection.

BASIS FOR APPEAL

The appellant filed a timely Appeal of the Zoning Manager’s determination on November 13, 2018.
The following describes the issues raised in the appeal and staff’s response. The issues are in bold staff
response are in italic.

1) The zoning determination letter incorrectly frames our client’s request. The City’s letter
indicates it was prepared “in response to [our] request for a zoning determination to
expand ... the current activity to include facilities located at 685 85" Avenue (adjacent
building).” We did not request that the City determine whether our client’s “expansion”
into the warehouse was lawful because, simply, our client never expanded into the
warehouse. Silverado and the concrete recycling company operated on the premises before
it, always used the entirety of the warehouse as an integral part of their recycling activities.
It seems the City misunderstood the facts and the nature of our request.

Staff Response

In the process of developing the determination, a site visit was made August 30, 2019, that
confirmed the expansion of the activities on Site 1 onto Site 2. Staff would have been remiss not
to note this in the determination and order termination of the violation. The scope of the
determination letter is staff’s decision to make, even if it is beyond that requested by the
applicant.

Staff determination that the rock and concrete crushing activities expanded into the warehouse
after the 2008 rezoning of the property is based on the scope of the 2013 Zoning Clearance,
which did not include Site 2, and aerial imagery from Google Earth that clearly showed two
openings created in the building between June 9, 2014 and May 11, 2015 to accommodate the
conveyance of rocks and concrete from Site 1. Attachment D shows these images and describes
how staff determined when the activity was expanded into Site 2. Note that these openings were
created without the benefit of a building permit and the violation is currently under code
compliance investigation with the Bureau of Building as well.

A site visit from Planning staff last winter confirmed the holes in the wall and the conveyers
entering the warehouse. On a second site visit with staff from the Bureau of Building on August
30, 2019, staff witnessed rocks and concrete conveyed into the warehouse and sorted depending
on size (see Attachment E for photographs of a hole in the wall, conveyer belts entering the
warehouse, and the operation of machines crushing and processing rock and concrete within the
warehouse). The larger rocks and concrete were further crushed within the warehouse. Staff
also witnessed the hazardous indoor air quality condition produced as a result of the indoor rock
crushing activities.

The appellant states that Site 2 had been used as storage for the recycling prior to the 2008
rezoning. However, since Site 2 is on a separate parcel, the activity must be classified separately
Sfrom the activity on Site 1 (see 17.10.040 of the Planning Code). Therefore, prior to the
expansion, the operation on Site 2 was classified as General Warehousing, Storage, and
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2)

3)

Distribution Industrial Activities (see Section 17.10.583 of the Planning Code), which is
permitted in the CIX-2 Zone and prior zoning.

However, the conveyance of the rocks across a property line and into the warehouse changed the
activity on Site 2 to Heavy/High Impact Manufacturing Industrial Activity after the 2008 rezoning
of the property to CIX-2. As discussed in the Zoning Analysis section, above, this activity is not
permitted in the CIX-2 Zone. Like the operation on Site 1, the processing, sorting, and crushing
of rocks is considered Heavy/High Impact Manufacturing Activities because of the creation of
noise and dust impacts and this classification most closely describes the operation.

In sum, the Heavy/High Impact Manufacturing Industrial Activity began on Site 2 after the 2008
rezoning to CIX-2, this activity is not permitted in the CIX-2 Zone, and is, therefore neither legal
nor conforming. Staff has not found any Zoning Clearance or land use entitlement allowing this
activity on Site 2.

The current warehouse uses are not materially different than what occurred under prior
zoning. One of the requests in our letter was to determine that Silverado’s warehouse
operations were legal, non-conforming uses because this activity preceded the City’s
rezoning of the property in 2008, replacing an industrial (M-40) district with a mixed
commercial /industrial (CIX-2) zone district. With this change, certain heavy industrial
uses were no longer permitted on the property. As detailed in our request for a zoning
determination letter, the warehouse has always been used in conjunction with concrete
recycling that occurred in the outdoor yard at 8291-8304 Baldwin Street, both before and
after the City’s zoning change in 2008.

Staff Response

See response #1. According to the appeal, warehousing occurred for the rock and concrete
operation prior to the rezoning. As described above, rock sorting, processing, and crushing
started after the rezoning and are considered Heavy/High Impact Manufacturing Industrial
Activities, which is not permitted in the CIX Zone.

The zoning determination letter did not acknowledge the extensive evidence provided by
Silverado of the warehouse’s historical use. The City’s zoning determination letter does not
seem to acknowledge or account for the great deal of evidence that Silverado submitted to
show the warehouse was used for recycling activities prior to the City’s rezoning action in
2008. The evidence includes old lease material, declarations by employees of the previous
recycling operator, sign under penalty of perjury; and Alameda County records, all of
which show the warehouse has been used, for more than a decade, to store recycling
equipment and materials, and for the repair of heavy recycling equipment. We consulted
Bay Area planners, who have indicated such evidence is routinely accepted as proof of a
legal, non-conforming use, and have attached a letter by a former City of Oakland planner
that confirms this practice.

Staff Response

As mentioned in response #1, since Site 2 is on a separate parcel, the activity on that site must be
classified separately from the activity on Site 1 (see 17.10.040 of the Planning Code). Therefore,
before the rock crushing, sorting, processing activities began, the operation on Site 2 was
classified as General Warehousing, Storage, and Distribution Industrial Activities, which was
permitted in the CIX-2 Zone and prior zoning. The expansion of the Heavy/High Impact
Manufacturing Industrial Activities to Site 2, however, occurred after the 2008 rezoning. This
activity is not permitted in the CIX-2 Zone, and is, therefore, neither conforming nor legal.

Page 6
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4) Both The zoning determination letter did not address, all, our client’s claim that Silverado’s
indoor operations are permitted by right. Staff’s position has been that past Zoning
Clearances only address Silverado’s outdoor activities, which staff determined were Heavy
Industrial Uses, whereas we presented substantial evidence that Silverado’s indoor uses are
Light Industrial or General Industrial Uses, which are permitted by right in CIX-2 districts.
This issue was not addressed in the City’s zoning determination letter.

Staff Response

Staff agrees that the General Warehousing Industrial Activities, when not in conjunction with the
Heavy/High Impact Manufacturing Industrial Activities, is permitted in the CIX-2 Zone.

However, the crushing, sorting and processing of rock and concrete in the indoor warehouse are
classified as Heavy/High Impact Manufacturing Industrial Activities, which are not permitted in
the subject zone. Rock and concrete crushing, sorting and processing are classified as
Heavy/High Impact Manufacturing Industrial Activities because of its noise and dust impacts and
the classification most closely describes the activity. Further, the activity on Site 2 is hazardous
due to the concentration of exhaust from the machines and the dust created by the rock crushing
and sorting within a building. Staff witnessed this hazardous condition when they visited the site
on August 30, 2019. In 2013, the Zoning Manager determined that Heavy/High Impact
Manufacturing Activities was the appropriate classification for the operation. This determination
was not contested by the applicant.

CONCLUSION

The Appellant has not demonstrated, based on substantial evidence in the record, that there was an error or
abuse of discretion made by the Zoning Manager in the determination. Staff made the appropriate
interpretation of Use Classification in the Planning Code, and the established history of the operation and
actual, present-day site condition (based on Staff’s site visit) demonstrate illegal and nonconforming
activities at Site 2.

RECOMMENDATIONS: For approvals: 1. Deny the Appeal, thereby upholding the
Zoning Manager’s determination of unpermitted
activities at 685 85™ Avenue.

Prepared by:

MOE HACKETT
Planner 11
Reviewed by:

71

BERT MERKAMP

Zoning Manager

Page 7
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Approved for forwarding to the
City Planping @pmmission:

/

y
ZJAX&(
EDWARD MANASSE
Deputy Director
Bureau of Planning

ATTACHMENTS:

July 13, 2018 Request for Determination

October 29, 2018 Determination Letter

November 13, 2018 Appeal of Determination Letter

Google Earth aerial imagery demonstrating expansion into Site 2

Photographs of conveyer belt entering the warehouse and the rock crushing machine operating
within the warehouse.

MONw>

LEGAL NOTICE:

ANY PARTY SEEKING TO CHALLENGE THIS DECISION IN COURT MUST DO SO WITHIN
NINETY (90) DAYS OF THE ANNOUNCEMENT OF A FINAL DECISION, PURSUANT TO THE
CALIFORNIA CODE OF CIVIL PROCEDURE SECTION 1094.6, UNLESS A SHORTER
PERIOD APPLIES.



MILLER STARR 1331 N, California Bivd. T 925 935 9400
REGALIA Fifth Floor F 925933 4126
Walnut Creck, CA 94596 www.mstlegal.com

Sean R. Marciniak
sean.marcinlak@msriegal.com
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EGEIVE ECEIVE

NOV 132018
| . JUL 13 2018
City of Oakland
Robert Merkamp Planning & Zoning Division City of Qakland
Zohing Manager Planning & Zoning Division

City of Oakland

Planning and Building Department
250 Frank H. Ogawa Plaza, Ste. 2340
Oakland, CA 94612-2031

Email: RMerkamp@oaklandnet.com

Re:  Request for Zoning Determination Letter in relation to 685 85th Avenue;
Code Enforcement Case No. 1704270

Dear Mr. Merkamp:

Miller Starr Regalla represents Silverado Contractors, Inc. and Argent Materials, Inc.
(collectively, “Silverado”) in their recycling operations at 685 85th Avenue anhd 8291-
8304 Baldwin Street in the City of Oakland.” In February 2018, the City issued a
Notice of Violation ("NOV”) concerning these properties, alleging in part that on-site
operations were inconsistent with present zoning. Miller Starr Regalia appealed the
NOV, on Silverado's behalf, on March 9, 2018.

On July 3, 2018, Administrative Manager Sandra Smith sent us a Jetter, setting forth
the City's process for adjudicating a zoning appeal. In that letter, she indicated the
next step to appeal the City's alleged zoning violation would be for Silverado to
request a zoning determination letter from you. This letter constitutes such a
request.

I Request that City determine Silverado’s outdoor and indoor activities
are legal, nonconforming uses.

We hereby request that the City determine that Silverado's recycling operations are
lawful. Insofar as these recycling operations occur at-8291, 8300, and 8304 Baldwin
Street and 685 85th Street (collectively, “the Properties”), these are legal,
nonconforming uses. These operatiohs were permitted by right prior to

June 17, 2008, when the City changed the Properties’ zoning from an industrial

' The assessor parcel numbers for 8291, 8300 and 8304 Baldwin Street are,
respectively, 042-4318-044, 042-4318-043, 042-04317-042. The assessor parcel
number for 685 85th Avenue is 042-4318-008. S :

Attachment A

Offices: Walnut Creek / San Francisco / Newporl Beach
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(M-40) district to a CIX-2 (Commercial Industrial Mix — 2) district, and have been
conducted continuously since at least 1998,

In support of these determinations, we hereby incorporate by reference the contents
of our March 9, 2018 Appeal Letter and each of its 14 exhibits. In addition, we have
included in this correspondence additional evidence to support our conclusions that
Silverado’s operations on each of the Properties are legal, nonconforming uses.
These conclusions are explained and evidenced below.

. Silverado’s use of the three outdoor parcels and the warehouse are all
legal, nonconforming uses.

A, Brief summary of Silverado’s uses.

Silverado accepts the delivery of concrete and asphalt from trucks which ingress
onto the Properties from 85th Avenue. In the site's yard, materials are unloaded
from vehicles, stockpiled, and broken into softball-sized rocks by a mechanical
crusher. Depending on market demand, these softball-sized rocks are either sold
directly to Silverado’s customers, or sent to Silverado’s warehouse space for
secondary processing and sorting. This warehouse space accommodates the
secondary processing and sorting equipment, which takes up less than 16,000
square feet of the 40,000-square-foot indoor area.

After being processed and sorted into smaller aggregates, the materials are stored
and made available for pickup by customers in the remaining 24,000 square feet of
warehouse space, as well as in outdoor storage areas. Both the indoor and outdoor
spaces are also used for the storage and repair of heavy equipment.

Ultimately, the yard and warehouse, and each of the four legal lots they occupy, are
operated as an integrated whole, and together allow Silverado to recycle about
425,000 tons of aggregate annually. In past years, Silverado has taken down and
recycled enormous projects such as the Bay Bridge and Candlestick Park, and
diverted recycled building materials back into local construction projects. Silverado’s
customers consist largely of utilities, cement suppliers, and contractors (including
general engineering, underground, demolition, and paving contractors), and its
recycled products are used in a variety of applications, including as components of
infrastructure projects (e.g., road and utility beds) and as ingredients in other
products (e.g., concrete).

Silverado’s recycling center is located in an industrial area of the City near Interstate
880, set amid railroad tracks, a junkyard (used to source recycled car and truck
parts), and other industrial uses. The nearest residential homes are located
thousands of feet away, and Silverado’s immediate neighbors are the Golden Gate
Truck Center, the East Bay SPCA, and various cannabis-related businesses.

SLVC\54881\1541462,2
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For convenience, we have included an annotated map of all the Properties:

Over the past several years, Silverado's operations have become increasingly
important for the: Bay Area construction economy as a source of aggregate.
Historically, this material was available from a number of quarry and aggregate
mining activities, scattered throughout the Bay Area — some in rivers and other
wetland areas. One by one, almost of all these quarry have closed, primarily for
environmental reasons, but the construction need for materials has increased
significantly. Silverado’s operation provides a source of vitally important aggregate
close to urban construction needs, without the accompanying environmental
damage of quarry in rural areas.

SLVC\54881\1541462.2
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B. Silverado’s predecessor conducted the same type of recycling
operations, on all three outdoor parcels and within the
warehouse.

Each of the outdoor and indoor spaces that Silverado uses for recycling operations
was used by a predecessor that conducted similar, integrated recycling operations,
and did so before the City's rezoned the area in 2008. Here are the relevant facts:

s Silverado is not the first recycling business to use the Properties to process
asphalt and concrete. Since at least the late 1990s, two sister companies —
Aman Environmental Construction, Inc. and the Cleveland Wrecking
Company (“Aman”) — had performed and supported the same recycling
operations, turning asphalt and concrete into reusable products. (See
Appeal Letter, Exhibit 2, 1 7.)

* Aman occupied, and used in an integrated manner, the entirety of 8291,
8300, and 8304 Baldwin Street and a portion of 685 85th Avenue, including
the 40,000-square-foot warehouse space. There is a great deal of evidence
to support this conglusion, including:

o A copy of Aman’s lease with the owner of the Properties, which
shows Steve Aman and his companies had the right to use all of the
outdoor portions of the Properties since 1998, and rights to use the
warehouse space starting in November 27, 2006. (See
Attachment 1, [see Recital A, which covers the outdoor space, and
Paragraph 1, which gave Aman rights to use 40,000 square feet of
building space at 689-691 85th Avenue?).)

o Eyewitness statements of people who worked for and with
Aman, signed under penalty of perjury. These documents include
the statements of workers employed by Aman and a third-party
trucking company, who utilized the Properties on a frequent basis.
(See Attachment 2a-2c.) These individuals, which include an
operations superintendent, a site foreman, and a truck driver who
regularly delivered equipment to the site, report that the outdoor
areas were used to crush rock, whereas the warehouse was used for
storage (e.g., the storage of recyclable materials, equipment and
hazardous materials) and as a shop to repair heavy equipmerit (e.g.,
through welding and other processes) — ali of which were integral to
Aman'’s recycling operations. The recollection of these individuals is
consistent with the recollection of William J. Torres, the former
president of an affiliate to Aman, who provided a declaration in

% The 689-691 85th Avenue is a street address used to describe the same
warehouse that the 685 85th Avenue address describes. We are unaware-as to
how the street addresses were assigned, but can confirm it is all the same property.

SLVC\54881\1541462.2
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support of our March 9, 2018 Appeal Letter. (Appeal Letter,
Exhibit 2, Torres Decl., 1§ 2-7.) .

Government documents, showing usage of the warehouse by
Aman. Various government forms and other documents show the
warehouse was in use by Aman prior to the City's rezoning action in
June 2008, including:

* AJune 14, 2007 hazardous materials reporting form that
Aman submitted to the Alameda County Department of
Environmental Health, which confirms that diesel, oil,
hydraulic fluid, propane, spray paint, and waste oil were kept
in the warehouse. (See Attachment 3.)

» AJune 8, 2007 Hazardous Materials Inspection Report, which
shows the warehouse was used to store diesel, propylene,
and used oil. (See Attachment 4 [reference to “shop bidg” in
northeast corner of property].) The warehouse is referred to
as-a “shop” in this document, which is consistent with
recollections by Aman employees that the warehouse was
used, in part, as a shop to repair heavy machinery. (See
Attachment 2a, 1 9; see also Attachment 2b,  10.)

Historical satellite imagery. Satellite photos confirm that land
within all corners of the yard at the Baldwin Properties has been
occupied with recycling activities since at least 1998. (See Appeal
Letter, Exhibit 3 [historical satellite photos of Properties compiled
from Google Earth; Exhibit 4) [satellite photos of site maintained by
City].) More specifically:

* Comparing a satellite photo taken on May 31, 2007 (a year
before the City's rezoning of the site) and a satellite photo
taken within the past two years, one can see that the
Properties have been used in substantially the same way by
Aman and Silverado. (See Attachment 5.) For instance, the
location of recyclable material piles and internal circulation
routes occupy virtually the same footprints. (See id.)

= When one overlays lot lines on satellite imagery, which is
possible usmg Alameda County's online Parcel Viewer
application,® one can see that the onsite operations are not
severable by legal lot lines. (See Attachment 6.) For
instance, in numerous places, machinery and internal
circulation routes straddle multiple lot lines, demonstrating

¥ See http://gis.acgov.org/HtmI5Viewer/index.html?viewer=parcel_viewer.

SLVC\64881\1541462.2
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that operations were never confined to APN 42-4318-43, the
legal designation for 8300 Baldwin Street. (See id.)

We recognize that some City documents indicate that legal, nonconforming uses
occurred at “8300 Baldwin,” without mention of the three other, associated
Properties. However, it appears that "8300 Baldwin” was used as shorthand for
multiple properties, as was the case in the hazardous material reports serit by Aman
to the County. Even the City's own documents suggest there was a conflation of the
Properties. For instance, while the City's most recent zoning determination
indicates that prior Zoning Clearances were issued only for 8300 Baldwin Street,
and not for the remaining parcels that comprise the Properties (see Appeal Letter,
Exhibit 6), the staff worksheet that supports these Zoning Clearances suggests they
cover the business’ entire operations on all parcels. (See Appeal Letter, Exhibit 9
[5/16/12 staff worksheet indicates legal, nonconforming determination applies to
“business,” not a particular property].) City inspection notes, meanwhile, confirm
that the 2013 Zoning Clearance at least “covers 3 open parcels centered [on] 8300
Baldwin and rear driveway thru 685 85th Avenue behind warehouse ..." (See
Appeal Letter, Exhibit 11 [1/5/18 Inspector Notes, as referenced in 1/19/18 email
from Audree V. Jones-Taylor to City].)

Regardless of what past Zoning Clearances state, the evidence presented here is
substantial, and would support any determination by the City that Silverado's
activities on the site are legal nonconforming uses.

Specifically, rock crushing and other recycling activities conducted on each of the
outdoor spaces were also conducted by Aman prior to the City’s zoning change in
June 2008. Meanwhile, Silverado uses the same exact warehouse space in support
of recycling activities that Aman used prior to June 2008. The only difference is that
Silverado uses 16,000 square feet of the warehouse for secondary processing and
sorting activities, whereas Aman used this space for storage (e.g., the storage of
recyclable materials, equipment, and hazardous materials) and the repair of heavy
equipment. The remaining 24,000 square feet of warehouse space has been used
by both Silverado and Aman for the storage of equipment and materials and the
repair of heavy equipment.

While the nature of these recycling activities are somewhat different, the Oakland
Planning Code only prohibits changes that either increase the footprint of or relocate
a nonconforming use (OPC, § 17.114.080(A); see more extensive discussion in our
March 9, 2018 Appeal Letter.)

First, Silverado’s use of the 16,000-square-foot portion of the warehouse for
processing and sorting of materials does not constitute an‘increase in size.
Silverado currently uses the same exact indoor space that Aman used prior to the
City's rezoning of the site in 2008, and the footprint of operations has never
changed.

SLVC\54881\1541462.2
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Second, Silverado never relocated its operations to an area that was not previously
used for recycling, but instead reconfigured its existing, industrial space. In
determining the meaning of words used in the City's Municipal and Planning Codes,
section 1.04.020 of the Municipal Code provides that “[a]ll words and phrases shall
be construed according to the common and approved usage of the language.”
Accordingly, Merriam-Webster's dictionary defines “relocate” to mean “establish or
lay out in a new place.” The term “reconfigure,” meanwhile, means “to change the
way (something) is arranged or prepared for a particular purpose.” The difference,
then, is that “relocating” a use contemplates moving an activity into a space that was
previously unoccupied, or was occupied with a completely different land use,
whereas “reconfiguring” a land use merely contemplates the rearrangement of
similar activities within space that is already occupied. Silverado has reconfigured
its operations within the same footprint Aman used, and has not relocated any uses
to a space that Aman did not previously use in its recycling operations.

While zoning laws can be precise, it is not the practice of cities and counties to
supervise a property owner’s exact configuration of activities on a square-foot by
square-foot basis. So long as these activities are inthe same land use category,
agencies general shy away from the micromanagement of operations.* For
instance, in a restaurant, the City's zoning code is unconcerned about the
configuration of tables and chairs and cooking space so long as the property is
zoned for restaurant use. (Ses, e.g., OPGC, § 17.73.020 [restaurants permitted in
CIX-2 zones, without discussion of restaurants” internal components]; see also
OPC, §§ 17.10.272, 17.10.274 [City's definitions of restaurants do not address
specific locations of kitchens, seating, and other component activities, but are
concerned with establishing larger categories of use].) Similarly, in a big box retail
store, the City's zoning does not control in which aisles a product is stored or sold,
so long as the site has commercial zoning. (See, e.g., OPC, § 17.73.020 [certain
retail stores, including General Wholesale Sales, permitted in CIX-2 zones, without
discussion of location of component operations]; see also, e.g., OPC, §§ 17.10.340,
17.10.345, 17.10.430 [City's definitions of retail stores do not address specific
locations of sales areas, ancillary office uses, and other operational activities].) In
each of the above examples, reconfiguring a site by moving seating or sales
displays does not change or alter the land use.

4 It is more the function of the building code, and its enforcement, to ensure
that specific activities are conducted in specific locations, but only to the extent
necessary to make sure these activities are conducted in a safe manner. In this
instant enforcement action, there is no allegation that Silverado's indoor land use
activities violate the building code. The building code violation alleged by the City
concerns the structural integrity of two openings to the warehouse but, as discussed
in the City’s July 3, 2018 letter, this violation is to be addressed once the zoning
issues are resolved. Please note, a structural engineering firm, FBA Inc., has
determined these “openings do not structurally compromise either the vertical load
carrying ability or the lateral stability of the warehouse structures.” (March 9, 2018
Appeal Letter, Exhibit 8.)
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Here, Silverado's situation is analogous. Where, specifically, Silverado stores
materials or conducts processing activities on the site, and whether it shifts
operations around, does not alter the site’s use. After all, the footprint of the large
debris pile in the center of the site changes on a daily basis, based on how much
recyclable material is imported and recycled on that specific day. Furthermore, until
a few years ago, Aman and Silverado used portable crushing and processing
equipment, meaning the configuration of the site changed frequently. Recycling is a
dynamic operation, and necessarily must be permitted to change — and we believe
the City’s code reflects this.

In accordance with the above, we are requesting the City determine all of
Silverado's activities are legal and nonconforming.

C. In the alternative, Sllverado’s warehouse uses are permitted by
right in CIX-2 Zones.

If the City determines that Silverado’s processing and sorting activities in the
16,000-square-foot portion of the warehouse at 685 85th Avenue constitute a
relocation of uses, as opposed to a reconfiguration of its operations, we request that
the City determine these warehouse activities are permitted by right under current
zoning.

Prior to June 2008, when the City rezoned the area, Silverado’s operations would
have qualified as an Intermediate Recycling Processing Facility, which was defined
as an "activity serving as a collection point for receiving, processing, storage, and
distribution of large quantities of recyclable materials delivered from recycling
collection centers or other sources.” (Former OPC, § 17.10.586.) This term
contemplated that recycling activities would be “processed entirely indoors.” (Appeal
Letter, Exhibit 12, p. 6 [December 2, 2008 Staff Report to the Community and
Economic Development Agency].) On March 17, 2009, the City Council deleted this
industrial subclassification through its adoption of Ordinance No. 12923, with the
understanding that the City would “revert to the previous practice of considering
such businesses as manufacturing (light, general or heavy/high impact, depending
on the nature of the operations).” (See id.) The proper approach, then, is to
consider the scope of Silverado’s operations and, based on the specific facts,
determine whether it qualifies as a light, general, or heavy industrial use.

The secondary processing and sorting of the “softball-sized” rocks in the
warehouse, as well as their storage, properly qualify as either a General
Manufacturing Industrial Activity or a Light Manufacturing Industrial Activity, both of
which are permitted by right in CIX-2 and IG Zones. (OPC, Table 17.73.020.)

Tuming to the facts, Silverado’s processing and sorting operations within the
warehouse consist of the processing and sorting of small, recycled stones into
smaller stones, gravel, and sand. These are not “high impact” or “heavy"
manufacturing activities, given that (1) these activities fit within less than 16,000
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square feet of indoor space (whereas the remaining ~24,000 square feet of
warehouse space is devoted to access and the storage of product, as well as the
repair of equipment), and thus do not involve “large-scale facilities;” and (2) these
activities do not produce noise, vibration, air pollution, a fire hazard, or noxious
emissions that would violate the standards set forth in Chapter 17.120, or any other
federal, state or local standards, and thus have minimal impact. (See OPC,

§ 17.10.580; see also March 9, 2018 Appeal Letter [detailed analysis showing
Silverado’s warehouse operations do not produce noise, vibration, air pollution, fire
hazards, or noxious emissions that would violate the standards in Chapter 17.120,
or any other federal, state, or local standards].) Therefore, the City has the
discretion to determine that Silverado’s operations qualify as “Light Manufacturing
Industrial Activities” or as “General Manufacturing Industrial Activities” under
sections 17.10.560 and 17.10.570 of the Oakland Planning Code.

Both General and Light Manufacturing Industrial Activities are permitted by right in
CIX-2 and IG Zones. Accordingly, if Silverado’s warehouse operations do not
qualify as a legal, nonconforming use, we request the City determine they are lawful
and permitted under current zoning requirements.

i, Conclusion.

Silverado constitutes an Oakland success story in its recycling and diversion of
debris that would otherwise go into precious landfills. Our client's operations also
allow for the sourcing of construction material without the need to permit additional
quarrying sites in the region, which are generally harmful to the environment. The
recycling of aggregate generates approximately 50 percent fewer greenhouse gas
emissions when compared to the mining of raw materials. to produce the same
product. (See Attachment 7.) Environmental benefits also accrue from having a
local source of aggregate, because less truck trips are needed to produce and
deliver materials. The nearest quarries are scattered widely across the Bay Area,
and generally are located between 30 to 40 miles away from the Properties. [f
Silverado’s product were not available to local construction companies, truck
deliveries from regional quarries would significantly increase vehicle miles traveled
("YMT"), and the diesel particulate matter and greenhouse gas emissions
associated with these trucking routes would also increase. The estimated VMT-
related greenhouse gas emission savings from operation of Silverado’s site is equal
to the emissions generated by about 18,000 passenger vehicles, or by about 16,000
single-family homes (which is the equivalent of 10 percent of Oakland's entire
housing stock). (See id.) Meanwhile, Silverado’s decision to move processing
operations indoors confers a more localized environmental benefit, as dust from
these operations is captured indoors, and does not disperse into the community.
Lastly, Silverado’s processing and sorting equipment is electrically powered, further
reducing emissions, and our client hopes, in the long-term, to install solar panels on
the warehouse roof.
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Turning to the legalties, as discussed above, we believe the City can lawfully and
appropriately determine Silverado’s uses, both outdoors and indoors, are legal,
nonconforming activities. Substantial evidence shows that Silverado’s outdoor
operations on the Properties are a continuation of recycling operations that have
occurred on each and every one of the outdoor Properties since at least 1998, With
respect to Silverado’s warehouse operations, these activities, too, are lawful. Our
client’s predecessor in interest, Aman, used the warehouse for the storage of
equipment and materials, and for the repair of heavy equipment, since at least 2007.
Since taking possession of the warehouse, Silverado also has used the space, and
a majority of it, for storage, and has occupied the remaining space with processing
and sorting activities. The footprint of recycling operations on the Properties,
including the warehouse, has not changed in any meaningful way and, to the extent
Silverado has refined its operations, this change constitutes a reconfiguration, and
not an expansion or relocation, of industrial activities. The indoor activities occurring
in the warehouse therefore qualify as legal, nonconforming uses.

Even if Silverado's warehouse operations did not qualify as a legal, nonconforming
use, they would remain lawful. These indoor activities constitute recycling
operations that should be classified as either light or general uses after an
evaluation of the specific facts involved. The facts here show that Silverado’s
processing and sorting of materials comply with each of the City’s environmental
standards in Chapter 17.120, and thus could be categorized as either a General or
Light Manufacturing Industrial Activity. Both of these uses are permitted by right in
the governing CIX-2 and IG Zones, without the need for additional permits.

Thank you for your attention to these important matters, and please let us know if
you have any questions.

Very truly yours,
Miller Star Regalia

Sean Marciniak

SRM:kli
Attachments 1 -7

cc: Sandra Smith, Administrative Manager, City of Oakland, ssmith@oaklandnet.com
Brian Mulry, Deputy City Attorney, City of Oakland, bmulry@oaklandcityattorney.org
Luz Buitrago, Deputy City Attorney, City of Oakland, LBuitrago@oaklandcityattorney.org
Wilson Wendt, Esq., Miller Starr Regalia
Bryan Wenter, Esq., Miller Starr Regalia
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COMMERCIAL LEASE AGREEMENT / 140,000 square feet.

This Second Amendment to Commercial Lease Agreement (the A ndment”™) is entered into as
£

of November Z /, 2006 (the “Effective Date”) by and between URf‘orporatlon, aNevada

corporation dba Corporation Americas, as successor-in-interest to Aman Environmental
Construction, Inc. (“Lessee™), and the Kenneth W, Morris 1986 Sejarate Property Trust under

the Revocable Trust Agreement Dated April 10, 1986, as amende((“Lcssor")

RECITALS

pro ‘
“The Ongma]

;x» i I 9 andiq A Y 1 g
Premlses is more partlcularly shown on Exhibit A attached hereto and made a part hereof by this

reference,

B. Pursuant to the terms of that certain Addendium Number One to Commercial Lease
Agreement executed on July 9, 2002 (“First Addendum”), the parties agreed, amoug other
things, to extend the terin of the Commercial Lease until May 31, 2007.

C. Pursuant to the terms of that certain Amendment to Commercial Lease Agreement,

executed on October 24, 2004 (the “Amendment” and, together with the Commercial Lease and
the First Addendum, collectively, the “Lease™), Lessee agreed to expand the Original Premises

by leasing an additional 20,000 square feet of space.
D. Lessor and Lessee-desire to further amend the Lease as hereinafter set forth.

TERMS

NOW, THEREFORE, in consideration of the foregoing Recitals, the mutual covenants herein
contained, and good and valuable consideration, the receipt and sufficiency of which is hereby

acknowledged, the parties hereby agree as follows:

Lessee. Thc Expansion \remises and the Ongmal Premises are collecuvely referred to as the

Premiges.” This paragraph references the warehouse space
N__ISilverado uses at 685 85th Avenue; we received a
copy of this lease through discovery in litigation
against Silverado's landlord but, unfortunately, we
were not provided with a copy of Exhibit B.
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2. Lease Term. Notwithstanding anything to the contrary contained in the Lease, the term

of the Lease is extended until May 31,2012, In addition, Lessec is hereby granted the option

(the “Option) to extend the term of the Lease for one (1) additional period of five (5) years. If
Lessee elects to exercise the Option, Lessee shail notify Lessor in writing at least twelve (12)
monthys prior to the expiration of the term of the Lease. The rent during the term of the Option is
set forth below in Section 3. If Lessee does not exercise the Option, Lessee will pay Lessor a fee
of Three Hundred Fifty Thousand Dollars ($350,000) (the “Option Cancellation Fee”) upon the 2
expitation of the Lease term. Notwithstanding the immediately preceding sentence, Lesses shall
110t be obligated to pay Lessor the Option Cancellation Fee if the Lease is terminated prior to
May 31,2012 duie to Casualty, condernation or a default under the Tease by Lessor, >

3. Rent. Notwithstanding anything to the contrary contained in the Lease, from and after
the Effective Date, the rent payable for the Premises shall be as follows:

- /)-:.-'L; Y -:% o gn‘_;..;_. {‘

(8)  Effective Date througliNovember 31, 2006 B .$30,350.00 per month
{b)  December 1, 2006 through May 31, 2007 '$44,350.00 per month
(¢)  June 1, 2007 through May 31, 2012 ' $47,600.00 per month

and, if the Option is exercised:

(d)  June 1, 2012 through May 31, 2017 $55,707.00 per month

4, Improvements.

(a)  Lessee is responsible for constructing a demising wall consisting of 4” by 4" studs
with ¥2” plywood facing in order to separate the Expansion Premises from the balance of the
103,300 square foot building within which such Expansion Premises are located. Lessee will
construct such demising wall from floor to ceiling, in accordance with all applicable laws, at
Lessee’s sole cost and expense. The wall will be constructed prior to the date that Lessee

occupies the Expansion Premises. In addition to construction of the wall as provided in this

Section 4, Lessee shall have the right to make any other leasehold improvements it deems
necessary or advisable, all such improvements to be the sole responsibility of the Lessee and at
Lessee’s sole cost and expense. Lessor is not responsible for funding the leasehold
improvements. Lessee will provide plans for any leasehold improvements to Lessor for review
and approval, such approval not to be unreasonably withheld, conditioned or delayed. If Lessor

fails to approve or disapprove any such improvement plans within ten (10) days after Lessee’s

delivery thereof, then Lessor shall be deemed to have approved such plans.

(b)  IfLessee decides to install a roll up door in the rear of the Expansion Premises,
the roll up door will be aligned (i.¢. the size of the door will be 15" by 30”) to the front roll up
door on 85™ Avenue. Lessor will require Lessee to utilize the same door company which
installed the front roll up door so that the same quality and manufacturer of the door will be

St
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utilized; provided, if such installation company is unavailable or no longer in opetation, Lessee
shall use an installation company reasonably acceptable to Lessor and Lessce.

(c) Lessee shall install, at Lessee’s sole cost and expense, black fabric screening
material and a slatted gate entrance in the locations shown on Exhibit B attached hereto.

5. Other Bxpenses/Maintenance. Lessee shall be responsible for any increase in real

property or personal property taxes due to its construction of leasehold improvements in the
Expansion Premises. In the event the building containing the Expansion Premises is not a
separate tax parcel, Lessor and Lessee shall reasonably allocate any tax increases caused by the

construction of such leasehold improvements. Leéssee shall be responsible for the cost of all

utilities expenses reasonably allocable to the Expansion Premises and will be responsible for any

Sl aaa ki

its sole discretion that it willneed to utitize w@m The' Expansxon Premlses,gmte watef ,
hne  tothe Expansmn Premises and will be responsible for the billings from the utility
companies in connection with such actions. FromJ anuary 1 to December 31 of each calendar
year, Lessee shall be responsible for cleaning, at least once per month, the gutters of the entire

‘warehouse building (approximately 143,300 square feet).

6 Easement. Lessee is hereby granted a fifteen (15) foot wide right of way easement from
the easterly fence line for vehicular and pedesitian | ingress “and cgress over and truck staging in
the ¢ast side of the building containing the Expansion Premises, such area shown on Exhibit B
attached hereto (thc “Easement Area’ ) Lcssce shall have thc exclusive nght to use the side
near the Original Premises. Lcssec shall be responsible for all costs and expenses required to
install the scale and remove the scale upon termination of the Lease. Leéssee shall be entitled to
use the Easement Area for the purposes set forth in this Section 6 twenty-four hours per day,

three hundred sixty-five days per year, The provisions of this Section 6 shall remain in full force

and effect until the expiration of the Leage term (as such term may be extended) and Lessee shall
have the right, at its sole option, to record in the official records of the County of Alameda First
American Title Insurance Company’s standard.form of essement agreement to effectuate the
provisions hereof (or such other form of easement agreement reasonably acceptable to Lessee).
Lessor shall use its best efforts to assist Lessee in the recordation of such easement agreement.
Lessee to supply and msta[l K~les )m the Easement Area in a location reasonably selected by

Wi

Lessor.:

7. Demolition.

(a)  Lessee shall have the right to demolish and remove the 10,000 square foot metal
building (the “Demolition Property”) located on the land that comprises the Original Premises
and shown on Exhibit A,.at Lessee's sole cost and expense. In connection thh any such
demolition,. Lessée will note the locanon where séwc‘i‘)water ‘and électrical services connect to-
the Demolition Property and Lessee shall cay thiese Services in accordutice with 6ily and county

regulations. Lessee shall ensure that all hazardous materials generated from the Demolition

3
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Property by Lessee shall be properly removed from the Demolition Property and disposed of to
the extent required by, and in accordance with, all California and Federal hazardous material
laws and regulations. Notwithstanding the immediately preceding sentence, Lessee agrees to
remove any lead-based paint found on the Demolition Property, even though such materials were
not generated by, or placed upon, the Demolition Property by Lessee; provided, in no event shall
Lessee be liable for any hazardous materials, including any lead-based paint, placed upon the
Demolition Property b y any party other than Lesses. [ Lessee ig solely responsible for removal of |
hazardous miaterials from fhe Demolmon Property placed therein by Lessee and will mdemmfy
"t LEssot, at Lessée’s sole cost and' expensc, for any damage to Lessor caused by Léssee’s
failure to remove such hazardous materials in accordance with the terms of this Section 7.
Lessee shall not be liable for or otherwise obligated to Lessoi under any provision of the Lease
with respect to (i) any claim, remediation obligation, investigation obligation, liability, cause of
action, attorneys' fees, consultants' cost, expense or damage resulting from any hazardous
material present in, on or about the Demolition Property or any other part of the Premises or the
Expansion Premises to the extent not caused nor otherwise permntted,, directly or indirectly, by
. Lessee; or (ii) the removal, investigation, monitoring or rermediation of any hazardous material
-~ present in, on or about the Demolition Property, or any other part of the Premises or the
Expansion Premises caused by any source, including third partics other than Lessee, as a result
g_‘f -, of or in connection with the acts or omissions of persons other than Lessee; provnded however,
\, Lessee shall be fully liable for and otherwise obligated to Lessor under the provisions of this
<Lease forall Hiabilities, costs, damages, penalties, claims, judgments, expenses (including
‘ '\\3 without limitation, attorneys’ and experts® fees and costs) and losses to the extent (A) Lessee
' ! contributes to the presence of such hazardous materials, or (B) Lessee allows or permits persons \
'-:?' aver which Lessee has control and/or for which Lessee is legally responsible for, to cause such |
' hazardous materials to be present in, on, under, through or about any portion of the Demolition
& Property or any other part of the Premises or the Expansion Premises. Except as otherwise
+J, expressly set forth in this Section 7(a), Lessor agrees to, and shall, protect, indemnify, defend
"'u (with counsel reasonably acceptable to Lessee) and hold Lessee and Lessee’s directors, officers,
x\,_\ < employees, successors and assigns harmless from and against any and all clairus, judgments,
. Y ’ damages, penalties, fines, liabilities, losses, suits, administrative proceedings and costs
*; (including, but not limited to, attorneys’ and consultant fees and court costs), arising at any time
‘\; during or after the term of thxs Lease, to the extent arisiiig from (1) any hazardous materials
<~ present in, on or about the Demolition Property or any other part of the Premises or the
."“ Expansion Premises to the extent not caused nor otherwise permitted by Lessee and (2) the
.~ removal, investigation, monitoring or remediation of any hazardous materials present in, on or
about the Demolition Property or any other part of the Premises or the Expansion Premises to the

¢ extent not caused nor otherwise permitted by Lessee.

?

/’ s " (b)  Lessor may elect, upon written notice delivered to Lessee at least twelve (12)
... ‘months prior to the end of the Lease term, to require Lessee to remove, at Lessee’s sole cost and
expense, the coucrete foundation and slab on the Demolition Property; provided, however,
s Lessee’s obligations with respect to removal of any hazardous materials discovered in , M
L» connection therewith shall be subject to terms of Section 7(a). If any hazardous malerials are ;
_ discovered during removal of the foundation or slab on the Demolition Property, then Lessee

" shall have the right to immediately cease all such removal work and all of Lessec’s oblngahons r!‘ pf
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pursuant to this Section 7(b) shall be null and void. If Lessor fails.to provide timely written
notice to Lessee of such election, then Lessee’s obligations pursuant to this Section 7(b) shall be
nulland void. .

(c) ( Tessee agrees to regrade, in accordance with appllcable law “those areas of the ™
. Premises shown on Exhibit B so that surface waters will not migrate from the Premises into the\
Kbn*lamg adjacent to the Préinises. . Lessee shall be responsible for re-directing any accumulay
of surface Waters that mlgrate from the Prermses into the building adjacent to the Premises.

8."  Right of First Refusal. Section 24 of the Lease is hereby deleted in its entirety and the
following is inserted in lieu thereof:

/7 “24 Raght of Fll‘St Rcfusal In the event that Lessor (a) elects to sell the Premises and
the legal parcel iipon which ) the Premises is located (the “Offer Property™), ot (b) receives
a bona fide offer from a third party for the purchase and sale of the Offer Property, Lessor
shall provide to Lessee prompt written notice thereof (the “Offer Notice™). The Offer
Notice shall include either the material terms customarily found in letters of intent for the
purchase and sale of property similar to the Offer Property (including, without limitation,
¥ purchase price, deposit amount, due diligence period, customary representations and
i warranties, prorations of costs pursuant to county custom and a closing date), orin the
event Lessor receives a bona fide offer pursuant to Section 24(b) above, Lessor shall >
. attach to such Offer Notice a true and correct copy of the third party offer-received by
i ~ w7 Lessor. Lessee shall have thirty (30) days following receipt of the Offer Notice to elect
to purchase the Offer Property upon the same terms and conditions contained in the Offer
Notice. If Lessee timely exercises its right of first refusal herein, Lessor and Lessee shall, %

e /w\(/},u_;} Zﬁ

within thirty (30) days after Lessee’s eleclion to purchase the Offer Property, enter into
. an agreement of purchase and sale for the Offer Property on the then AIR Commercial
e Real Estate Association form of purchase agreement for non-residential property (the
sl “Purchase ' Agreement”). The Purchase Agreement shall contain all of the terms and K
iy provisions contained in the Offer Notice.” N

2

o
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9. Railroad Spur. The prov1snons of Section 39 of the Lease are hereby deleted in their
eqtirety.

10.  Effect. As ofthe Effective Date, the provisions of this Amendment are expressly
incorporated into the provisions of the Lease and the provisions of this Amendment shall be
effective. Except as expressly modified by this Amendment, the Lease shall remain unchanged
and in full force and effect.

11. - Priorty of Amendment. To the extent the provisions of the Lease are inconsistent with
the provisions of this Amendment, the provisions of this Amendment shall supersede and

control.

12.  No Modification or Waiver. Bxcept as otherwise set forth in this Amendment, nothing in
this Amendment shall be deemed to waive or modify any of the provisions of the Lease,

-5 AW
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13. - Successors. The provisions of this Amendment shall bind and inure to the benefit of the
heirs, representatives, successors and assigns of the parties hereto.

l4.  Counterarts. This Amendment may be executed in several counterparts, each of which
will be deemed an original but all of which together will constitute one and the same document.

Executed in the city of Oakland, State of California, on thg@_? day of November, 2006.

“LESSOR” “LESSEE”

Kenneth W. Morris 1986 Separate Property URS Corporation, a Nevada corporation dba
Trust under the Revocable Trust Agreement URS Corporation Americas
Dated April 10, 1986

By: }&m By: Q% /\, Z——\
Name: Kenneth W, Morris Name: 3535; e ﬁz. 4&4%

Its:  Trustee _ o Tts Vi~
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The "Original Premises" cover the
three outdoor parcels: 8291,
8300, 8304 Baldwin Street.
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1, Michael Zamora, declare:

1, As to the facts in this declaration, I know them to be true of my own knowledge or
have obtained knowledge of them from employees with whom I work and from my review of
relevant business records. If called upon to testify as to the matters set forth in this declaration, I
could and would competently testify thereto. As to those matters stated in this declaration on
information and belief, I believe them to be true.

2, From approximately 2000 to 2016, I worked at the Cleveland Wrecking Company
as its General Superintendent Operation Manager. :

3. The Cleveland Wrecking Company operated a demolition business at 8291, 8300,
and 8304 Baldwin Street in Oakland, California from the time I started working with the company
to about 2012, and operated within a 40,000-square-foot warchouse space, located at 685 85th

Avenue, from 2007 to about 2012,
4. I'worked at 8291, 8300 and 8304 Baldwin Street and 685 85th Avenue in Oakland,
California at least every other day during the time I was employed by the Cleveland Wrecking’

Company and the time these properties were being used by the Cleveland Wrecking Company, as

it was my job to oversee all of the Cleveland Wrecking Company’s activities occurring on the site,

5. The Cleveland Wrecking Company shared use of 8291, 8300 and 8304 Baldwin
Street and 685 85th Avenue with its sister company, Aman Environmental Construction, Inc. As
such, I am familiar with the activities of Aman Envirom’nental Construction, Inc. as well, which
operated a rock, asphalt, and cement crushing and recycling business at this location, The actual
leaseholder of the property might have been an affiliate company, or a successor-in-interest, of
Aman Environmental Construction, Inc., but I am not aware of, and was not privy to, the details
about the legal ownership of the foregoing properties. |

6. I have reviewed parcel maps for 8291, 8300 and 8304 Baldwin Street and 685 85th

Avenue in Oakland, California, and am familiar with them. These addresses correspond,

respectively, with property described by Assessor Parcel Numbers 042-4318-044, 042-4318-043,

042-04317-042, and 042-4318-008.
ATTACHMENT 2a
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7. From approximately 2007 to the time their operations ceased in about 2012, Aman
Environmental Construction, Inc. utilized approximately 40,000 square feet of the warehouse
located on 685 85th Avenue to conduct and faciiita_tc the crushing and recycling operations
occurring at 8291, 8300, and 8304 Baldwin Street.

8. I distinctly remember the warehouse space being used, as early as 2007, to store
tools, equipment, oil, and other materials and substances related to crushing and recycling
operations conducted by Aman Environmental Construction, Inc.

9. I also remember the warehouse space being used, as early as 2007, as a shop to
repair equipment related to the crushing and recycling activities of Aman Environmental
Construction, Inc. For instance, I recall employees welding broken components of rock crushers
during this time.

10.  Ialso remember the warehouse iwing used, as early as 2007, to store recyclable
material that had been salvaged from demolition sites, which was used to support recycling
operations undertaken by Aman Environmental Construction, Inc.

11, The other portion of the warehouse at 685 85th Avenue, which was not under the
control of the Cleveland Wrecking Company and Aman Environmental Construction, Inc., had
been used by another company to store vehicles, and I believe this other space supported a freight
company’s operations. This portion of the warehouse, which was situated closer to 85th Avenue,
was separated from the operations of the Cleveland Wrecking Company and Aman Environmental
Construction, Inc. by a large, floor-to-ceiling wall. 1 have reviewed information about the current
configuration of the warehouse, and this wall is the same wall that presently divides the warehouse
into separate tenant spaces.

12.  The 40,000-square-foot warehouse space was first occupied by the Cleveland
Wrecking Company and Aman Environmental Construction, Inc. a short time after Aman
Environmental Construction, Inc., or another of its sister companies, entered into a lease for this

indoor space, which I believe happened in late 2006,

Q2.
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13, From at least 2000 to the time they ceased doing business at the site, the Cleveland
Wrecking Company and Aman Environmental Construction, Inc. utilized the entirety of 8291,
8300, 8304 Baldwin Street for demolition support activities and the crushing and recycling of
rock, asphalt, and cement, as well as accessory uses, which included accessory office 'space, a
weigh station, and other ancillary uses, which includes all space within the fenced perimeter of the
site.

14.  From at least 2007 to the time they ceased doing business at their Oakland site, the
Cleveland Wrecking Company and Aman Environmental Construction, Inc. used an alley adjacent
to the warechouse on 685 85th Avenue for driveway purposes, which connected 8291, 8300, 8304

Baldwin Street to 85th Avenue.
. 15, T declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct of my own personal knowledge, except as to those matters stated on
information and belief, and, as to those matters, I am informed and believe that they are true, and

that this declaration was executed on July ¢ , 2018, in

T An v &% —
Michael Zamo

3.
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I, Oscar Reyes, declare:

l. As to the facts in this declaration, [ know them to be true of my own knowledge. If
called upon to t'cé.tify'as to the matters set forth in this declaration, I could and would competently
testify thereto. As to those matters stated in this declaration on information and belief, I believe
them to be true.

2, From approximately 1998 to 2011, I worked for the Cleveland Wrecking Company
as a foreman, overseeing demolition activities at various sites throughout the San Francisco Bay
Area,

K} From approximately 1998 to at least 2011, the Cleveland Wrecking Company
conducted a demolition business from outdoor space located at 8291, 8300 and 8304 Baldwin
Street and, from 2007 to at least 2011, conducted a demolition business from indoor space located
at 685 85th Avenue in Oakland, California.

4, From approximately 1998 to at least 201 |, the Cleveland Wrecking Company
shared space at 8291, 8300 and 8304 Baldwin Street with Aman Environmental Construction, Inc.,
which operated a rock, asphalt, and cement crushing and recycling business on the properties.
From approximately 2007 to at least 2011, the Cleveland Wrecking Company shared a large,
indoor warchouse space with Aman Environmental Construction, Inc. at 685 85th Street, where
opcerations related to its crushing and recycling business were also conducted. The Cleveland
Wrecking Company and Aman Environmental Construction, Inc. were sister companics.

5. I have reviewed parcel maps for 8291, 8300 and 8304 Baldwin Street and 685 85th
Avenuc in Oakland, California, and am familiar with them. These addresses correspond,
respectively, with property described by Assessor Parcel Numbers 042-4318-044, 042-43 1 8-043,
042-04317-042, and 042-4318-008.

6. From approximately 1998 to 2011, I was present at 8291, 8300 and 8304 Baldwin
Street a few dozen times per year. From approximately 2007 to 2011, I was present at 685 85&1
Avenue a few dozen times per year. Two to three times per month, 1 would visit the properties to
pick up equipment for the Cleveland Wrecking Company's off-site demolition activities and,
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when demolition activities were slow, I would repair equipment at 8291 , 8300 and 8304 Baldwin
Street and 685 85th Avenue.

7. I am familiar with the scope of operations performed by the Cleveland Wrecking
Company and Aman Environmental Construction, Inc. at 8291, 8300 and 8304 Baldwin Street and
685 85th Avenue from approximately 1998 to 201 1.

8. From 2007, both the Cleveland Wrecking Company and Aman Environmental
Construction, Inc. utilized approximately 40,000 square feet of the warchouse on 685 85th Avenue
to store and repair equipment, to store tools, and to store salvageable materials from demolition
sktes which | believe were later récycled by Aman Environmental Construction, Inc.

9. The warehouse at 685 85th Avenue is extremely large, and the portion occupied by
Cleveland Wrecking Cofnpany and Aman Environmental Construction, Inc. was walled off from
another tenant’s space from 2007 to at least 201 1. T understand this wall remains in place at the
present time.

10.  These warchouse activities | observed, as identified in Paragraph 8, were inteégrated
with the rock/asphalt/cement crushing, demolition, and recycling operatiotis occurring at 8291,
8300, and 8304 Baldwin Street, and I distinctly remember personally repairing tools and
equipment, including rock crushing equipment, in the warchouse from 2007 until 2011,

1. From approximately 1998 to 2011, Aman Environmental Construction, Inc. and the
Cleveland Wrecking Company utilized the entirety of 8291, 8300, 8304 Baldwin Street for
demolition activitics and the crushing and recycling of rock, asphalt, and cement, as well as
accessory uses, which included accessory office space, a weigh station, and other ancillary uses, 1
distinctly remember the entire outdoor arca, from Baldwin Street to the northerly railroad tracks,
being used for crushing, screening, and stockpiling recyclable material.

12. From at least 2007, and perhaps earlier, the Cleveland Wrecking Company and
Aman Environmental Construction, Inc. used an alley adjacent to the warchouse on 685 85th
Avenue for driveway purposes, which connected 8291, 8300, 8304 Baldwin Street to 85th

Avenue, and to store equipment at various times,

SLVCI5468111491649.2 -2-
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I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct of my own personal knowledge, except as to those matters stated on

|| information and belief, and, as to those matters, [ am informed and believe that they are true, and

that this declaration was executed on July _[[, 2018, in_éwt{{ Libvwe _, California.

SLVC\S4RRIA491649.2

Oscar Reyes
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I, Jeffrey John Rashke, declare:

1. As to the facts in this declaration, I know them to be true of my own knowledge. If
called upon to testify as to the matters set forth in this declaration, I could and would competently
testify thereto. As to those matters stated in this declaration on information and belief, I believe
them to be true.

2. From approximately 200! to the present, I have worked for Mike O’Bricn
Specialized Hauling as a truck driver.

3. From approximately 2001 to 2012 or 2013, T hauled equipment for the Cleveland
Wrecking Company, which conducted a demolition business at 8291, 8300 and 8304 Baldwin
Street and 685 85th Avenue in Oakland, California during various times. I believe that the
Cleveland Wrecking Company was a sister company to Aman Environmental Construction, Inc.,
which operated a rock, asphalt, and cement crushing and recycling business on the same
propertics.

4, I have reviewed parcel maps for 8291, 8300 and 8304 Baldwin Street and 685 85th
Avenue in Oakland, California, and am familiar with them. These addresses correspond,
respectively, with property described by Assessor Parcel Numbers 042-43{ 8-044, 042-4318-043,
042-04317-042, and 042-4318-008.

5. I'am familiar with the scope of operations performed by the Cleveland Wrecking
Company and Aman Environmental Construction, Inc. at 8291, 8300 and 8304 Baldwin Street and
685 85th Avenue as these activities occurred from approximately 2001 to the time the companics
ceased doing business on these properties.

6. From approximately 2001 to the time the Cleveland Wrecking Company and Aman
Environmental Construction, Inc. ceased doing business at 8291, 8300 and 8304 Baldwin Street
and 685 85th Avenue, I was present on these properties once or twice a month, at which times
I hauled crushers, excavators, and other portable equipment between these four Oakland propertics
and various locations in the San Francisco Bay Area where the Cleveland Wrecking Company

conducted demolition activities.
ATTACHMENT 2¢
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7. From approximately 2007 to the time the Cleveland Wrecking Company and Aman
Environmental Construction, Inc. ceased doing business at 8291, 8300 and 8304 Baldwin Strect
and 685 85th Avenue, both companies utilized approximately 40,000 square feet of the warehouse
on 685 85th Avenue to store equipment, such as excavators, rock screening equipment, and
Bobcat equipment, as well as salvageable materials from demolition sites which I believe were
later recycled by Aman Environmental Construction, Inc. Iunderstand that this equipment and the
recyclable materials were connected with the crushing, demolition, and recycling activities
1 occurring at 8291, 8300, and 8304 Baldwin Street.

8. From approximately 2001 to the time it ceased activitics, Aman Environmental
Construction, Inc. utilized the entirety of 8291, 8300, 8304 Baldwin Street for the crushing and
recycling of rock, asphalt, and cement, as well as accessory uses, whichi included accessory office
space, a weigh station, and other ancillary uses. [ distinctly remember the entire outdoor area
being used for crushing, screening, and stockpiling aggregate and recyclable materials,

9. From at least 2007 to the time they ceased activities, the Cleveland Wrecking
Company and Aman Environmental Construction, Inc, used an alley adjacent to the warehouse on
685 85th Avenue for driveway purposes, which connected 8291, 8300, 8304 Baldwin Street to
85th Avenue, which is how I accessed the site in hauling equipment for th(; Cleveland Wrecking
Company.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct of my own personal knowledge, except as to those matters stated on

information and belief, and, as to those matters, I am informed and believe that they are true, and

that this declaration was executed on July /b 7(;- 2018, in Y alnforma
Zlééohn Rashke
SLVC\S488111491616.2 -2
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UNIFIED PROGRAM CONSOLIDATED FORM :
FACILITY INFORMATION
BUSINESS ACTIVITIES
Page 1 of
I. FACILITY IDENTIFICATION
FACILITY ID # 1. | EPA ID # (Hazardous Waste Only 2.
(Agency Use Only) C. '4,(’ ¢¢ ﬂ Zg ¢ 9
BUSINESS NAME (Same as Facility Name) 3.
ABN  ErvitorimenT A CorSFAVCTION ol
II. ACTIVITIES DECLARATION
NOTE: If you check YES to any part of this list,
please submit the Business Owner/Operator Identification page (OES Form 2730).
Does your facility.... If Yes, please complete these pages of the UPCF...
A. HAZARDOUS MATERIALS .
Have on site (for any purpose) hazardous materials at or-above 55 gallons for
liquids, 500 pounds for solids, or 200 cubic feet for compressed gases | y. HAZARDOUS MATERIALS INVENTORY
(include liquids in ASTs and USTs); or the applicable Federal threshiold KYES ONO —CHEMICAL DESCRI:IPTION (OES 2731)
quantity for an extremely hazardous substance specified in 40 CFR Part 355,
Appendix A or B; or handle radiological materials in quantities for which an
emergency plan is required pursuant to 10 CFR Parts 30, 40 or 707
B. UNDERGROUND STORAGE TANKS (UJSTs) UST FACILITY (Formerdy SWRCE Farm A)
1, Own or operate underground storage tanks? ) 0 YES h/No s, UST TANK (cne page per tank) (Formerdy Form B)
2. Intend to upgrade existing or instgll new USTs? 0 YES N NO & UST FACILITY
UST TANK (one per tank) :
UST INSTALLATION = CERTIFICATE OF
COMPLIANCE (on¢ page per tank) (Formedty Form C)
3. Need to report closing a UST? O YES m NO 1. UST TANK (closure portion - one page per tank)
C. ABOVE GROUND PETROLEUM STORAGE TANKS (ASTs) )
Own or operate ASTs above these thresholds:
~-any tank capacity is greater than 660 gallons, or 3 YES M NO . NO FORM REQUIRED TO CUPAs
---the total capacity for the facility is greater than 1,320 gallons?
D. HAZARDQUS WASTE
1. Generate hazardous waste? nyEs o s E:g/: D NUMBER provide at the top of this
2. Recycle more than 100 kg/month of excluded or exempted recyclable ’
materials (per HSC §25143.2)? OYEs CJNO 1o ,’,‘f,ﬁ’,ﬁ%“w MATERIALS REPORT (one
3. Treat hazardous waste on site? N ONSITE HAZARDOUS WASTE
O YEs g NO 1. TREATMENT - FACILITY (Formery DTSC
Forms 1772) )
ONSITE HAZARDOUS WASTE
TREATMENT = UNIT (one page per unit) (Formerly
DTSC Forma 1712 A, B, €, D, and L)
4.  Treatment subject to financial assurance requirements (for Permit by O ves MNO " CERTIFICATION OF FINANCIAL
Rule and Conditional Authorization)? ~ '% | ASSURANCE (Fomierty DTSGFormm 1232)
5. Consolidate hazardous waste generated at a remote site? REMOTE WASTE / CONSOLIDATION
O YES ﬁ NO . SITE ANNUAL NOTIFICATION (Fomedy
DTSC Form 1196)
6. Need to report the closure/removal of a tank that was classified as O YEs ﬁ NO HAZARDOUS WASTE TANK CLOSURE
hazardous waste and cleaned onsite? Y| CERTIFICATION (Formerly DTSC Form 1249)
E. LOCAL REQUIREMENTS 15.
(You may algo be required to provide additional information by your CUPA or local sgency.)

UN-020 - 3/17 www,unidocs.org Rev. 07/24/06
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s The 8300 Baldwin Street address
was used as "shorthand" for
Aman's entire business
operations, including the

UNIFIED PROGRAM CON‘SOL[:;;?Q} 'ED FORM
ON

warehouse. See the next page.

T FACILITY INFOF
BUSINESS OWNER/OPERAT@R IDENTIFICATION
, . Page 2 of
I. IDENTESICATION
FACILITY ID # T T BEGINNINGDATE 0. | ENDING DATE ol
(#geey i On) /| \Jiloy (L [31 )3
' NAME (sameas FACILITY NAME), .ho oo s 3 | BUSINESS PHONE 107,
RN, ENVINanN e WS TR Fpg | ( $70) S5 32-6/10
‘| BUSINESSSITEADDRESS —— — "0 e ‘ T,
Y300 BAwWeiv STneer —
CITY 12X ZIPCODE 105.
O Ak Lo CA yra22l
DUN & BRADSTREET 195" | SIC CODE (4 digit #) 107,
COUNTY 108,
AtAameon
BUSINESS OPERATOR NAME 105" | BUSINESS OPERATOR PHONE T,
3l 70RRES (570 SC8-262,:
II, BUSINESS OWNER .
OWNER NAME 1" T OWNER PHONE iz
HErmweETH ). Aonnis ( 4in398-51- :
OWNER MAILING ADDRESS 3,
K300  LBALYPLIY  STrneET
CITY } ] 14 STATE s, ZIP CODE TIig.
O Ak LAWY C A4 #é2!(
1II. ENVIRONMENTAL CONTACT ’ '
CONTACT NAME 17, CONTACT PHONE Tig.
fBlee  7onnES (S10)5C€0-2e2l et
CONTACT MAILING ADDRESS 75,
%D.’s 00 LBALpiiint sSneeT
CIY 120, STATE 121 [ ZIP.CODE 122
O AU Capso - CcA 14627
-PRIMARY- IV. EMERGENCY CONTACTS -SECONDARY-
NAME 18 T NAME . - , ]
3L TORRES GREG PESSEN
TITLE 124, TITLE 129,
[LECIoNMAL W prv AFEL SALES MApwAbLEn
BUSINESS PHONE 15| BUSINESS PHONE 730.
(516 ) ot J0F- 2624 ( $70) oxt, SS3-0 1o
24-HOUR PHONE®* 16| 24 HOUR PHONE® N
(519) o T22- 2911 ( SI0) et 3885~ Coo#
PAGER# 17, | PAGER# T3z,
A/ s A
ADDITIONAL LOCALLY COLLECTED INFORMATION: 13,
Billing Address: ?3 00 PBAcvwin’) STNEET = OAuLAND cA 94620
Property Owner:  ENMNETH 2107t S Phone No.: (4[y )'398 ~ 5y~ .
Certification: Based on my inquiry of those individuals responsible for obtaining the information, | certify under penalty of law that | have personally examined and
am familiar with the information sybmitted and believe the information is true, accurate, and complete,
SIONATURE 'WNER/QPE| MGNATED REPRESENTATIVE DATE 134, | NAME OF DOCUMENT PREPARER 135,
P — Clf ¢y | Buc roans”
NAM GNER (prini) 136. TITLE OF SIGNER ) 131
Brec 72165 LEFAOrM AT

* See Instructions on next page.
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.. OAKLAND FIRE :ZPARTMENT/FIRE PREV [TION BUREAU
HAZARDOUS MATERIALS UNIT

250 FRANK OGAWA PLAZA, SUITE 3341, OAKLAND, CA 94612-2032 » (510) 238-3927

HAZARDOUS MATERIALS INSPECTION REPORT |
2029\ T

E-PERMISSION T0 INSPECT GRANTED CA { S0 n/q LHTO

Y_ ) Vi RARSZ, (W’ Z(p Z/C{ = Aman workers remember the warehouse
, at 685 85th Avenue was used as a shop to
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ARGENT MATERIALS

8300 Baldwin Street Ouakland, CA 94621 Telephone (510) 638-7188 / Fax (510) 638-7189

June 8, 2018
Dear Interested Parties:

To better quantify the environmental benefits associated with our recycling operation,
Argent Materlals recently asked Environmental Science Associates (ESA), a reputable
environmental consulfing firm, to study and analyze our operations.

Thelr findings are discussed in the aftached report. The following is an executive
summary;

o ESA found that Argent contributes to a significant reduction in vehicle miles
traveled and assoclated greenhouse gas (GHG) emissions of trucks fransporting
concrete aggregate for disposal. Operation of Argent's recycling facility in
Oakiand will save up to 53,000 metric tons of CO2 when compared to the GHG
emissions that would result from generating or recycling aggregate product at
other locations in the Bay Area. As a frame of reference, 53,000 metric tons of
CO2 s the equivalent of emissions generated by about 18,710 passenger
vehicles, or by about 16,054 single family homes—about 10 percent of Oakland's
entire housing stock.

* ESA found that Argent contribules to a significant reduction in GHG emissions
from recycling materials as compared to mining for new aggregate. Argent's
focus on recycling means that, per ton of aggregate produced, it wilt generate
significantly fewer GHG emissions when compared to its competitors that mine
for aggregate. Based on a study by the U.S. Environmental Protection Agency,
the recycling of aggregate products generates approximartely 50% fewer
greenhouse emissions than mining to generate those same aggregate products
from raw materials. This percentage Is represented as an averaged across
aggregate contalning materials including asphalt concrete, asphalt shingles,
and concrete, (Think: buying recycled paper rather than cutting down trees to
produce new paper.)

We are pleased by these findings and are always working to find ways to be an even
better steward of natural resources and our environment. Please don't hesitate o
confact us with any gquestions about the aftached report,

Sincesgly,

G

Bill Cratinger
General Manager
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OUR COMMITMENT TO SUSTAINABILITY ] £5A helps a varisty of
public and private sector cllents plan and prepare for climate change and
emerging regulations that limit GHG tons, ESA [s.a regl 1
assessor with the Callfornila Climate Action Reglstiy, a Climate Leader,
and-founding reporter for the Climate Reglsiry, ESA Is also a corporate
member of the U.S. Green Building. Council and the Business Councll on
Climate Change (8C3)..Internally, ESA has adopted a Sustainabllity Vislon
and Policy Statement and a plan to.reduce waste and energy withir our
operations, This document was produced using recycled paper.
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EXECUTIVE SUMMARY
Greenhouse Gas Emissions

The purpose of this Greenhouse Gas Emissions Study is to provide a quantitative evaluation of
the greenhouse gases (GHGs) emissions from the transport of aggregate materials from Argent
Materials aggregate recycling facility located in the Oakland, California in comparison to the
transport of aggregate materials to the same receiver destinations from existing aggregate
suppliers in Alameda, Contra Costa and San Mateo County.

Argent Materials provides approximately 425,000 tons of recycled aggregates to its end-user
receiver clients annually, the great majority of which are local. Through the year 2050, operation
of Argent Material’s recycling facility in Oakland will save up to 53,000 metric tons of CO; when
compared to the GHG emissions that would result from generating or recycling aggregate product
at other locations in the Bay Area. As a frame of reference; 53,000 metric tons of CO; is the
equivalent of emissions generated by about 18,710 passenger vehicles, and by about 16,054
single family homes (about 10 percent of Oakland’s 165,000 housing units?). By using this local
source of recycled materials, local developers and building companies will be able to avoid
purchasing up to approximately $4.5 million in GHG emissions offset, allowing for a reduction in
the cost of homes and other projects.

Emissions of GHGs are quantitatively estimated using heavy-duty haul truck emission factors
from the latest version of the California Air Resources Board (CARB) on-road vehicle emissions
factor model, EMFAC2017. The input parameters in the EMFAC2017 model accounts for the
specific vehicle truck type used to transport aggregate material, the range of vehicle model years
used within each calendar year, forecasted emissions during future calendar years, vehicle speeds
on local roadways and regional freeways for the region, and the effect of adopted CARB
regulations affecting heavy-duty trucks. Existing supplier facilities and locations were determined
from facilities mapped in the California Geological Survey (CGS), 4ggregate Sustainability in
California, Map Sheet 52 (CGS 2012) and detailed in the California Department of Conservation
Division of Mines and Geology, Update of Mineral Land Classification: Aggregate Materials in
the South San-Francisco Bay Production- Consumption Region (DMG 1996). These local
suppliers include Ebi Aggregates, the CEMEX Clayton Quarry, the CEMEX Eliot Facility, and
Vulcan Materials Company Pleasanton Sand and Gravel, which mostly rely on the mining, as
opposed to the recycling, of aggregate,

Transport distances from the Argent Materials and from existing suppliers in Alameda, Contra
Costa and San Mateo County to end-user receiver destinations in Alameda, Contra Costa and San

1 Bay Area Association of Govetnments, San Francisco Bay Area Housing Data 2009 Survey, p. 2, available at
https://abag.ca.gov/pdfs/2009_Housing_Data.pdf.
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Executive Summary

Francisco counties are estimated based on a population-weighted average transport distance to
incorporated cities within each county. In addition, the distances to end-user receivers were
weighted based on client aggregate demand data provided by Argent Materials where 90% of
aggregate sold is delivered to clients within 15 miles, and the remaining 10% of material is
delivered to clients further than 15 miles. This Study assumes that all aggregate supplied from
Argent Materials would be delivered to end-user receiver destinations in Alameda, Contra Costa
and San Francisco counties based on annual client information given by Argent Materials.

As summarized in Table 1, Summary of Argent Materials and Existing Aggregate Suppliers in
Alameda, Contra Costa and San Mateo Comparisons, the transport of 425,000 tons of aggregate

. material annually from Argent Materials instead of Ebi Aggregates would result in a savings of
approximately 33,311 metric tons (MT) of carbon dioxide (COz) from year 2018 to 2050 (i.e., 33~
year period). This reduction would be equivalent to the following:

¢ 33,311 metric tons of CO; saved is equivalent to removing GHG emissions from nearly
11,682 average passenger vehicles traveling on roadways and freeways in Northern
California over 33 years (or approximately 354 average passenger vehicles per year).

* 33,311 metric tons of CO; saved is equivalent to removing GHG emissions from
approximately 10,024 average single-family homes in California over 33 years (or 303
average single-family homes per year).

As summarized in Table 1, the transport of 425,000 tons of aggregate material annually from
Argent Materials instead of Vulcan Materials Company Pleasanton Sand & Gravel or CEMEX
Eliot Facility would result in a savings of approximately 51,358 MT of CO;) from year 2018 to
2050 (i.e., 33-year period). This reduction would be equivalent to the following:

* 51,358 metric tons of CO; saved is equivalent to removing GHG emissions from nearly
18,011 average passenger vehicles traveling on roadways and freeways in Northern
California over 33 years (or approximately 545 average passenger vehicles per year).

¢ 51,358 metric tons of CO; saved is equivalent to removing GHG emissions from
approximately 15,455 average single-family homes in California over 33 years (or
approximately 468 average single-family homes per year).

As summarized in Table 1, the transport of the 425,000 tons of aggregate material annually from

Argent Materials instead of CEMEX Clayton Quarty would result in savings of approximately

53,350 MT of CO; from year 2018 to 2050 (i.e., 33-year period). This reduction would be

equivalent to the following:

* 53,350 metric tons of CO; saved is equivalent to removing GHG emissions from nearly
18,710 average passenger vehicles traveling on roadways and freeways in Northern
California over 33 years (or approximately 566 average passenger vehicles per year),

* 53,350 metric tons of CO; saved is equivalent to removing GHG emissions from
approximately 16,054 average single-family homes in California over 33 years (or
approximately 486 average single-family homes per year).

Furthermore, while this GHG report focuses on the GHG emissions savings as a result of
transport of aggregate products to end user receivers, additional GHG emissions savings are
expected as the Argent Materials facility recycles aggregates by taking construction debris and

Gresnhouse Gas Emissions Study ES-2 ESA /D180535.00
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Executive Summary

processing it into its final aggregate product as compared to the other local suppliers that either do
a combination of recycling and mining (Ebi Aggregates) or mining (CEMEX Clayton Quarry,
CEMEX Eliot, Vulcan Materials Company Pleasanton Sand & Gravel) to generate aggregate
materials. Based on a study by the U.S. Environmental Protection Agency (USEPA), the
recycling of certain aggregates products generates approximately 50% less GHG emissions than
mining to generate those same aggregate products from raw materials (percentage averaged
across aggregate containing materials including asphalt coricrete, asphalt shingles and concrete)
(USEPA 2016). Therefore, facilities such as Argent Materials, which provides recycled
aggregates from construction debris, generate additional GHG savings not quantified in this
report as compared to facilities that provide aggregates from virgin mined sources.

Cost Savings from Avoided GHG Emissions

As summarized in Table 1, for the transport of 425,000 tons of aggregate material annually from
Argent Materials instead of Ebi Aggregates, cost savings from purchasing an equivalent amount
of GHG emissions offsets could be as follows:

¢ Assuming an average cost under current conditions of $15.10 per metric ton, 33,311 metric
tons of CO; saved is equivalent to approximately $502,996 saved.

* Assuming an average cost under projected future 2030 conditions of $25 to $85 per metric
ton, 33,311 metric tons of CO, saved is equivalent to the range of $832,775 to $2,831,435
saved. »

As summarized in Table 1, for the transport of 425,000 tons of aggregate material annually from
Argent Materials instead of Vulcan Materials Company Pleasanton Sand & Gravel or CEMEX
Eliot Facility, cost savings from purchasing an equivalent amount of GHG emissions offsets
could be as follows:

* Assuming an average cost under current conditions of $15.10 per metric ton, 51,358 metric
tons of CO; saved is equivalent to approximately $775,516 saved.

* Assuming an average cost under projected future 2030 conditions of $25 to $85 per metric
ton, 51,538 metric tons of CO; saved is equivalent to the range of $1,283,967 to $4,365,489
saved.

As summarized in Table 1, for the transport of 425,000 tons of aggregate material annually from
Argent Materials instead of CEMEX Clayton Quarry, cost savings from purchasing an equivalent
amount of GHG emissions offsets could be as follows:

¢ Assuming an average cost under current conditions of $15.10 per metric ton, 53,350 metric
tons of CO; saved is equivalent to approximately $805,594 saved.

*  Assuming an average cost under projected future 2030 conditions of $25 to $85 per metric
ton, 53,350 metric tons of CO; saved is equivalent to the range of $1,333,765 to $4,534,802
saved.
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TaBLE 1

SUMMARY OF ARGENT MATERIALS AND EXISTING AGGREGATE SUPPLIERS IN ALAMEDA, CONTRA
CosTA AND SAN MATEO COMPARISONS

Net Difference Compared | Number of Passenger Number of Single-Family | Cost Savings from
1o Argent Materials Vehicle Equivalent GHG | Homes Equivalent GHG | Purchasing Equivalent
(metric tons CO2) Emissions Savings Emissions Savings Amount of GHG Offsets
Weighted
Average At 2018 - Range at
Distance to End- Price 2030 Price
User Receiver Transport GHG ($16.10per  ($25t0 $85
Aggregate Locations Emissions Over 33- Average | Over33- Average | Over 33 Average | metric ton per metric
Source (miles) (metric tons COy) | yearperiod  Annual year period Annual year period  Annual in 2018) ton in 2030)
Transportof 425000 tons annally, over 3years ey T
Argent 9.2 25,088 N/A N/A N/A N/A N/A N/A N/A N/A
Materlals
Ebl 21.5 68,309 +33,311 1,009 11,682 354 10,024 303 $602,998  $832,775t0
Aggregates (+133%) $2,831,435
CEMEX 28.2 76,447 +51,358 1,556 18,011 545 16,455 468 $775516  $1,283,967
Eliot Facility (+205%) to
$4,3665,489
Vulcan 28.2 76,447 +51,358 1,656 18,011 - 545 15,455 468 $776516  $1,283,967
Materials (+205%) . to
Company $4,365,489
Pleasanton
Sand &
Gravel ]
CEMEX 28.9 78,439 +63,350 1,616 18,710 566 16,054 486 $805,584  $1,333,765
Clayton (+213%) to
Quarry $4,634,802

SOURCE: ESA 2018,

Minimizing Greenhouse Gas ‘Leakage’

The State of California defines GHG emissions leakage as a reduction in emissions of GHGs
within the State that is offset by an increase in emissions of GHGs outside the State. Leakage
occurs when emission control measures result in cost increases which:

e Can be avoided by relocating outside the state, and

* Exceed economic advantages of remaining in the state.

As demonstrated in this report, Argent Materials is a local source of aggregate for the Alameda,
Contra Costa, and San Francisco County regions. By utilizing the resources at Argent Materials,
regional demand for aggregate would be met while significantly decreasing GHG emissions
compared to transporting aggregate from sources outside the region. Sourcing from Argent
Materials would therefore be consistent with the State’s policy of designing measures to
minimize GHG emissions leakage by reducing the emissions of GHGs associated with the
transport of aggregate to satisfy demand in Alameda, Contra Costa and San Francisco County.

ESH4 ESA/D160536,00
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1.0
Introduction

1.1 Purpose

The purpose of this Greenhouse Gas Emissions Study is to provide a quantitative evaluation of
the greenhouse gases (GHGs) emissions from the transport of aggregate materials from the
Argent Materials aggregate recycling facility located in the Alameda county to end-user receiver
destinations in Alameda, Contra Costa and San Francisco counties, in comparison to the
transport of aggregate materials to the same receiver destinations from existing suppliers in
Alameda, Contra Costa and San Mateo County. The locations of the two existing suppliers in
Alameda county are within a third of a mile of each other. Therefore, since the location of these
two supplier locations was practically identical, the distance from end-user receiver destinations
to these two facilities were treated as being equal. The locations of Argent Materials and existing
aggregate suppliers in Alameda, Contra Costa and San Mateo County are shown in Figure 1,
Regional Map of Argent Materials and suppliers in Alameda, Conira Costa and San Mateo
County:

The focus of this Study is the net difference in transportation-related GHG emissions from on-
road haul trucks supplying aggregate materials from Argent Materials in comparison to existing
suppliers in Alameda, Contra Costa and San Mateo County. Emissions of GHGs are.
quantitatively estimated using heavy-duty haul truck emission factors from the latest version of
the California Air Resources Board (CARB) on-road vehicle emissions factor model,
EMFAC2017.

1.2 Regional Aggregate Demand

Argent Materials provides approximately 425,000 tons of recycled aggregates to its end-user
receiver clients annually. The basis for the comparative analysis in this Study is the transport of
425,000 tons of concrete aggregates annually, until the year 2050, The distances to end-user
receivers were weighted based client aggregate demand data provided by Argent Materials where
90% of aggregate sold is delivered to clients within 15 miles, and the remaining 10% of material
is delivered to clients further than 15 miles.

As detailed in the California Geological Survey (CGS) report, Aggregate Sustainability in
California, state geologists divided California into 31 production-consumption (P-C) regions in
which Portland cement concrete (PCC)-grade aggregate production is matched to the area in
which most of it is consumed. As shown in Map Sheet 52 of the document, Alameda, Contra
Costa and San Francisco County are located in the South San Francisco P-C region (CGS 2012).

Greanhouse Gas Emissions Study 1 ESA7D160535.00
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1.0 introduction

As detailed in Map Sheet 52, the South San Francisco County P-C region has an aggregate supply
of approximately 1,381 million tons and permitted reserves of approximately 404 million tons
(CGS 2012). According to CGS staff responsible for the preparation of the Aggregate
Sustainability in California study and the accompanying Map Sheet 52, the aggregate predictions
in the study and Map Sheet 52 are based on historical aggregate use and projected into the future
taking into account projected growth in housing starts, gross national product, population, and
several other economic factors, The aggregate projections are not based on actual import and
export data for each region, as such data is not generally tracked or widely available to the CGS.

1.3 Aggregate Sources Compared in this Study
13.1  Argent Materials

The Argent Materials facility is located at 8300 Baldwin Street in Oakland California generally
east of Baldwin Street, east of the Nimitz Freeway (Interstate Route 880). The facility recycles
approximately 1,500 tons of concrete a day, where the concrete is received categorized and
processed before it is stored in the facility’s 40,000 square-foot warehouse, where it is further
refined into its final product. Argent Materials provides approximately 425,000 tons.of recycled
aggregates annually to its end-user receiver clients each year across Alameda, Contra Costa and
San Francisco counties, which includes government agencies such as the California Department
of Transportation (Caltrans), Bay Area Rapid Transit (BART), and the East Bay Municipal
Utilities District, as well as nearly 2,000 construction firms.

1.3.2  Existing Aggregate Suppliers
1.3.2.1 Ebi Aggregates

Evans Brothers Inc. is a demolition services company that provides demolition, earth work,
environmental remediation, site development and concrete crushing services for clients in both
the public and private sector. Evans Brothérs Inc. also owns and operates Ebi Aggregates located
at 1 Quarry Road, Brisbane, California in San Mateo county. Ebi Aggregates both accepts
demolition debris in order to make recycled aggregate products, as well as mines the unnamed
quarry in Brisbane, southwest of the facility for aggregate materials.

For the purposes of this Study, the comparative analysis assumes the transport of 425,000 tons of
aggregates annually, from 2018 to 2050 (i.e, 33-year period) from this facility to end-user
receivers in Alameda, Contra Costa and San Francisco counties,

1.3.2.2 CEMEX Clayton Quarry

CEMEX is a global building materials company that produces, distributes and sells cement,
ready-mix concrete, aggregates and related building products to more than 50 countries.
CEMEX’s United States network includes 11 cements plants, 269 ready-mix concrete plants, and
50 aggregate quarries. CEMEX’s own and operates the CEMEX Clayton Quarry facility located
at 515 Mitchell Canyon Road, Clayton, California in Contra Costa county. The CEMEX Clayton
Quarry facility produces aggregates through mining the 124-acre Clayton Quarry that is capable
of producing approximately a half-million tons of aggregate materials per year.

Greenhousa Gas Emissions Study 3 ESA /D180535.00
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1.0. introduction

For the purposes of this Study, the comparative analysis assumes the transport of 425,000 tons of
aggregates annually, from 2018 to 2050 (i.e, 32-year period) from this facility to end-user
receivers in Alameda, Contra Costa and San Francisco counties.

1.3.23 CEMEX Eliot Facility

As described above, CEMEX is a global building materials company that produces, distributes
and sells cement, ready-mix concrete, aggregates and related building products to more than 50
countries. CEMEX’s United States network includes 11 cements plants, 269 ready-mix concrete
plants, and 50 aggregate quarries. CEMEX’s own and operates the CEMEX Eliot Facility located
at 1544 Stanley Blvd, Pleasanton, California in Alameda county. The CEMEX Eliot Facility
produces aggregates by mining the Eliot Mine located in unincorporated Alameda County, where
Vulcan Materials Company Pleasanton Sand & Gravel, another existing supplier facility
described below, also mines for aggregates.

For the purposes of this Study, the comparative analysis assumes the transport of 425,000 tons of
aggregates annually, from 2018 to 2050 (i.e, 33-year period) from this facility to end-user
receivers in Alameda, Contra Costa and San Francisco counties. As the CEMEX Eliot Facility
and Vulcan Materials Company Pleasanton Sand & Gravel both mine Eliot Mine and are located
in close proximity to one another (within 0.3 miles), the GHG analysis used the same distance to
end-user receivers for both the CEMEX Eliot Facility and Vulcan Materials Company Pleasanton
Sand & Gravel aggregate suppliers, however each facility is considered a separate and distinct
existing aggregate supplier.

1.3.24  Vulcan Materials Company Pleasanton Sand & Gravel

Vulcan Materials Company is a construction materials company and is the nation’s largest
producer of construction aggregates with 337 sites that produce construction aggregates. Vulcan
Materials Company owns and operates the Vulcan Materials Company Pleasanton Sand & Gravel
facility located at 50 El Charro Road, Pleasanton, California in Alameda county, and produces
aggregates by mining the Eliot Mine located in unincorporated Alameda County, where CEMEX
Eliot Facility, another existing supplier facility described above, also mines for aggregates.

For the purposes of this Study, the comparative analysis assumes the transport of 425,000 tons of
aggregates annually, from 2018 to 2050 (i.e, 33-year period) from this facility to end-user
receivers in Alameda, Contra Costa and San Francisco counties. As the CEMEX Eliot Facility
and Vulcan Materials Company Pleasanton Sand & Gravel both mine Eliot Mine and are located
in close proximity to one another (within 0.3 miles), the GHG analysis used the same distance to
end-user receivers for both the CEMEX Eliot Facility and Vulcan Materials Company Pleasanton
Sand & Gravel aggregate suppliers, however each facility is considered a separate and distinct
existing aggregate supplier,
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2.0
Greenhouse Gases and Climate Change

This section provides a brief summary of GHGs, climate change, and regulations affecting heavy-
duty trucks.

2.1 Regulated Greenhouse Gases

Compounds that are regulated as GHGs and that are relevant to transportation sources of GHGs
are listed below.

¢ Carbon Dioxide (CO2): CO; is the most abundant GHG in the atmosphere and is
primarily generated from fossil fuel combustion from stationary and mobile sources.

e Methane (CHy): CH, is emitted from biogenic sources (i.e., resulting from the activity of
living organisms), incomplete combustion in forest fires, landfills, manure management,
and leaks in natural gas pipelines.

¢ Nitrous Oxide (N20): N2O produced by human-related sources including agricultural
soil management, animal manure management, sewage treatment, mobile and stationary
combustion of fossil fuel, adipic acid production, and nitric acid production.

The overwhelming majority of GHG emission from aggregate hauling would be in the form of
CO; emissions, Emissions of CH4 and N>O would be extremely minimal and would not:
substantially contribute to overall GHG emissions, even when considering the higher GWP
values of these pollutants, Therefore, this analysis focuses on CO, emissions. Other regulated
GHGs include hydrofluorocarbons (HFCs), perfluorocarbons (PFCs), and sulfur hexafluoride
(SFe); however, these are not generally associated with transportation sources.

2.2 State of California Greenhouse Gas Emissions

In accordance with Health and Safety Code (HSC) Division 2.5 ~ California Global Warming
Solutions Act of 2006, CARB is tasked with compiling the official GHG emissions inventories
for the State of California. Based on the 2015 GHG inventory data (i.e., the latest year for which
data are available from CARB), California emitted 440.4 million metric tons (MMT) of COse
including emissions resulting from imported electrical power, which represents a 1.5 MMTCOe
decrease from 2014 (CARB 2017a). The transportation sector is the largest contributor to
statewide GHG emissions at 37 percent in 2015,
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2.3 Effects of Greenhouse Gas Emissions

The IPCC, in its Fifth Assessment Report (ARS), Summary for Policy Makers, stated that, “it is
extremely likely that more than half of the observed increase in global average surface
temperature from 1951 to 2010 was caused by the anthropogenic increase in greenhouse gas
concentrations and other anthropogenic forcings together” (IPCC 2013). A report from the
National Academy of Sciences concluded that 97 to 98 percent of the climate researchers most
actively publishing in the field support the tenets of the IPCC in that climate change is very likely
caused by human (i.e., anthropogenic) activity (Anderegg 2010).

According to CARB, the potential impacts in California due to global climate change may
include: loss in snow pack; sea level rise; more extreme heat days per year; worsening air quality
.and more high ozone days; more large forest fires; more drought years; increased erosion of
California’s coastlines and sea water intrusion into the Sacramento and San Joaquin Deltas and
associated levee systems; and increased pest infestation (CalEPA 2006).

2.4 Regulations Affecting Heavy-Duty Trucks

The United States Environmental Protection Agency (USEPA) has adopted a Cause or Contribute
Finding in which the USEPA Administrator found that GHG emissions from motor vehicle and
motor vehicle engines are contributing to air pollution, which is endangering public health and
welfare. In 2006, the California State Legislature adopted Assembly Bill 32 (AB 32), codified in
HSC Division 25.5 — California Global Warming Solutions Act of 2006, focusing on reducing
GHG emissions in California to 1990 levels by 2020. In 2016, the California State Legislature
adopted Senate Bill 32 (SB 32) and its companion bill AB 197, SB 32 and AB 197 amends HSC
Division 25.5 and establishes a new climate pollution reduction target of 40 percent below 1990
levels by 2030 and includes provisions to ensure the benefits of state climate policies reach into
disadvantaged communities, such as Littlerock. Shifting aggregate production from Littlerock
would be a step toward compliance with this standard.

The State of California has adopted a Low Carbon Fuel Standard (LCFS) for transportation fuels
that establishes a reduction in the carbon intensity of transportation fuels by 10 percent by 2020,
CARB has proposed increasing the stringency of the LCFS by reducing the carbon intensity of
transportation fuels by 18 percent by 2030,

GHG emissions and fuel efficiency standards for medium- and heavy-duty trucks have been
jointly developed by the USEPA and the National Highway Traffic Safety Administration
(NHTSA). For vocational vehicles, which consist of a variety of work vehicles including dump
trucks, the Phase 1 Heavy-Duty Vehicle Greenhouse Gas Regulation started with model year
2014 and the standard requires up to a 10 percent reduction in CO, emissions by model year 2017
over the 2010 baseline. The Phase 2 standards start in model year 2021 and require the phase-in
of a 12 to 24 percent reduction in CO, emission reduction from vocational vehicles by model year
2027 over the 2017 baseline (USEPA 2016). CARB has stated that California is aligning with the
federal Phase 2 standards in structure, timing, and stringency, but with some minor California
differences (CARB 2017b).
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This section describes the methodology used to-quantitatively estimate the GHG emissions from
the transport of aggregate materials from the Argent Materials facility located in Alameda county
to end-user receiver destinations in Alameda, Contra Costa and San Francisco counties in
comparison to the transport of aggregate materials to the same receiver destinations from existing
suppliers in Alameda, Contra Costa and San Mateo counties. Emissions modeling tools,
calculation assumptions, and the methodology used to estimate transport distances are described

below.

3.1 On-Road Emissions Factor Model, EMFAC2017

As part of CARB’s mission to promote and protect public health, welfare, and ecological
resources through the effective and efficient reduction of air pollutants, CARB has developed an
EMission FACtors (EMFAC) model to calculate statewide and regional emissions inventories by
multiplying emissions rates with vehicle activity data from all motor vehicles, including
passenger cars to heavy-duty trucks, operating on highways, freeways, and local roads in
California (CARB 2017). The EMFAC2017 (v1.0.1) model is the latest version that provides
emission factors for motor vehicles operating on roads in California. According to the model
documentation, EMFAC2017 includes the latest data on California’s car and truck fleets and
travel activity, updates to truck emission factors based on the latest test data, and the latest
forecasting methods for developing vehicle age distributions and estimating vehicle miles
traveled. EMFAC2017 also includes the emissions benefits from CARB’s recent rulemakings,
including on-road diesel fleet rules, Advanced Clean Car Standards, and the Phase I Heavy-Duty
Vehicle Greenhouse Gas Regulation (refer to Section 2.4.4). -

An emissions inventory can be calculated, at the most basic level, as the product of an emission
rate, expressed in grams of a pollutant emitted per some unit of source activity, and a measure of
that source’s activity (CARB 2017). Emission rates for on-road vehicles traveling on highways
and roadways are typically expressed as mass of pollutant emitted per mile driven. For the
purposes of this Study, the EMFAC2017 model was used to obtain GHG emissions factors in
units of grams per mile dtiven. The model can provide emissions factors based on a customized
‘set of parameters including geographical region, calendar years, vehicle category, vehicle model
years, and vehicle traveling speeds. Emission factors were generated based on the following set of

parameters:

» Region: The Metropolitan Transportation Commission (MTC) jurisdictional area was
selected since the area includes Alameda, Contra Costa, San Mateo and San Francisco
counties; therefore, the emission factors from EMFAC2017 would be representative of
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vehicles traveling within these counties, MTC also has jurisdiction over Marin, Napa,
Santa Clara, Solano and Sonoma counties.

* Calendar Year: Emission factors were generated for calendar years 2018 through 2050
in order to evaluate GHG emissions for current and future years. As noted above,
EMFAC2017 includes emissions benefits from on-road diesel fleet rules, Advanced
Clean Car Standards, and the Phase I Heavy-Duty Vehicle Greenhouse Gas Regulation.
Therefore, future year GHG emission rates, in terms of grams per mile driven, would be
expected to generally decline in future years.

* Vehicle Category: EMFAC2017 can output weighted average emission factors for a
combined vehicle fleet mix using model data regarding the percentage of each vehicle
type and usage parameters within the specified model region or specific emission factors
for individual vehicle types within the specified model region. Vehicle categories are
separated into non-truck and truck types. Within each type, vehicles are further
categorized as follows:

o Non-trucks: passenger cars, light-duty trucks, medium-duty trucks, mobile
homes, motorcycles, school buses, urban buses, other buses, and motor coaches.

o Trucks: light-heavy-duty trucks, medium-heavy-duty trucks, and heavy-heavy-
duty trucks.

EMFAC2017 has subcategories for each of the above categories, in particular for truck
vehicle types. The subcategories for trucks are based on the different uses, such as
agricultural truck or utility fleet truck, and gross vehicle weight rating (GVWR). For the
transport of aggregate materials, the GHG emission factors used in this analysis were
obtained for medium-heavy duty, instate truck (EMFAC vehicle code T6) heavy-heavy-
duty, single unit trucks (EMFAC vehicle code T7). The T6 vehicle category applies to
trucks with less than 26,000 pounds GVWR, while the T7 vehicle category applies to
trucks with greater than 33,000 pounds GVWR. The average of the emission factors
from these two vehicle categories was taken to represent the typical fleet of trucks that
ranges from 12-ton to 25-ton capacity trucks used to transport sand and gravel aggregate
materials.

*  Vehicle Model Year: EMFAC2017 can output weighted average emission factors for
aggregated vehicle model years using model data regarding the percentage of each
vehicle model year operating within each calendar year or specific emission factors for
individual model years. For the purpose of this Study, GHG-emission factors were
obtained for aggregated vehicle model years, which would represent the expected
distribution of vehicle model years operating within each calendar year for the region.

®  Vehicle Speed: Vehicle emissions can vary greatly by speed. Emission rates are
typically higher at low speeds and lower at middle to higher speeds, Emission rates tend
to increase as vehicles travel at high speeds in excess of 60 miles per hour due to
efficiency losses (e.g., exponential increase in air resistance, operating outside of an
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engine’s ideal design specification). EMFAC2017 considers vehicle speed values in
“speed bins” of 5 mile per hour increments and can output composite emission factors
for aggregated vehicle speeds using model data regarding the percentage that each
vehicle operates at different speeds or specific emission factors for individual speeds.
For the purpose of this Study, GHG emission factors were obtained for the aggregated
vehicle speeds, which would represent the expected distribution of vehicle speeds over
local roadways and regional freeways for the region. The use of aggregated vehicle
speeds is not the same as using an “average” speed value. Aggregated vehicle speeds is
the composite of the EMFAC2017 speed bins whereas an average speed value would
model the emissions as if vehicles were traveling only at the average speed value. As the
model was run in a region-specific context based on the SCAG jurisdictional area, the
emission factors generally take into account the effects of regional congestion on
average speeds and the corresponding effect on exhaust emissions,

®  Fuel: Vehicle emissions also vary by fuel type. EMFAC2017 can output weighted
average emission factors for aggregated vehicle fuels using model data regarding the
percentage of vehicles utilizing different fuels or specific emission factors for vehicles
using a specific fuel. For the purpose of this Study, GHG emission factors were obtained
for aggregated fuel types, which would represent the expected distribution of vehicle
fuels for the region. For the case of heavy-heavy-duty, single unit trucks, nearly all of
these vehicles would be diesel-fueled.

The above parameters result in GHG emission factors that account for the specific vehicle truck
types used to transport aggregate material, the range of vehicle model years used within each
calendar year, forecasted emissions during future calendar years, vehicle speeds on local
roadways and regional freeways for the region, and the effect of adopted CARRB regulations
affecting heavy-duty trucks,

3.2 Aggregate Transportation Distances

This Study evaluates the net difference in transportation-related GHG emissions from on-road
haul trucks supplying aggregate materials from the Argent Materials facility in comparison to
four existing suppliers in Alameda, Contra Costa and San Mateo counties. Thus, the origination
point for the analysis was set at the Argent Materials address and at the aggregate source
addresses in Alameda, Contra Costa and San Mateo counties (refer to Figure 1 and section 1.4).

There is no single end-user receiver destination for aggregate material as demand often results
from development and infrastructure projects that could occur anywhere. For the purposes of this
Study, a weighted average transport distance was estimated for the transport of aggregate
materials to Alameda, Contra Costa and San Francisco counties. The weighted average distances
are estimated as follows:

*  The distances in miles to 13 incorporated cities within Alameda, Contra Costa and San
Francisco counties including: Alameda, Albany, Berkeley, El Cerrito, Emeryville,
Fremont, Hayward, Oakland, Piedmont, Richmond, San Francisco, San Leandro, Union
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City were measured from Argent Materials and existing suppliers in Alameda, Contra
Costa and San Mateo counties. The distances were mapped using the default route to
each city provided in Google maps and mcludes travel over local roadways and regional
freeways.

* The populations of each city in the analysis within Alameda, Contra Costa and San
Francisco counties were obtained from the California Department of Finance (CDF
2018). It is assumed that aggregate demand is proportional to the relative population of
each city. Cities with larger populations were assumed to have proportionately higher
aggregate demand and proportionately higher aggregate truck trips.

» The weighted average transport distance is calculated based on the population-weighted
average distance to the cities included in the analysis within Alameda, Contra Costa and
San Francisco counties. In addition, the distances to end-user receivers were weighted
based client aggregate demand data provided by Argent Materials where 90% of
aggregate sold is delivered to clients within 15 miles, and the remaining 10% of material
is delivered to clients further than 15 miles.

*  Unincorporated county areas were not specifically included in the average distance
calculations due to the generally non-uniform geographical extent of unincorporated
areas and the difficulty in identifying population estimates for specific unincorporated
areas. It is presumed that excluding unincorporated county areas would have a minimal
effect on the weighted average transport distances.

3.3 Other Emission Calculation Assumptions

The following assumptions were also included in the GHG emissions calculations:

* The average truck capacity is assumed to be between 12 and 25 tons based on general
mining industry standard practices and a review of mining industry documentation
(CNRA 2013).

= Annual GHG emissions were estimated based on consistent aggregate demand over the
analyzed time period. For example, the 425,000 tons annual demand was assumed to
remain constant over the 33-year analysis period.

Greenhouse Gas Emissions Study 10 ESA / D180535,00
for the Transport of Aggregale Materials June 2018




4.0 |
Greenhouse Gas Emissions Results

4.1 Argent Materials and Ebi Aggregates Comparison

This Study evaluates the net difference in transportation-related GHG emissions from on-road
haul trucks supplying aggregate materials from the Argent Materials facility in comparison to
four existing suppliers in Alameda, Contra Costa and San Mateo counties, The basis for the
comparative analysis in this Study is the transport of 425,000 tons of concrete aggregates
annually, from year 2018 until the year 2050 (approximately 33 years). Calculation details are
provided in Appendix A,

Table 2, Argent Materials and Existing Aggregate Suppliers in Alameda, Contra Costa and San
Mateo Counties Comparison GHG Emissions, shows the calculated GHG emissions from the
transport of aggregate material from Argent Materials to end-user receiver destinations in
Alameda, Contra Costa and San Francisco County. For comparison purposes, the calculated GHG
emissions ate also provided for the transport of the same tonnage of aggregate material from Ebi
Aggregates located in San Mateo county. As shown in Table 2, the transport of aggregate
material Argent Materials would result in fewer GHG emissions compared to Ebi Aggregates.
This is due to the proximity of Argent Materials to end-user receiver destinations in Alameda,
Contra Costa and San Francisco County. The transport of aggregate material from Ebi Aggregates
results in approximately 131 percent greater GHG emissions than the transport of the same
amount of material from Argent Materials.

4.2 Argent Materials and CEMEX Eliot Facility and
Vulcan Materials Company Pleasanton Sand & Gravel
Comparison

This Study evaluates the net difference in transportation-related GHG emissions from on-road
haul trucks supplying aggregate materials from the Argent Materials facility in comparison to
four existing suppliers in Alameda, Contra Costa and San Mateo counties. The basis for the
comparative analysis in this Study is the transport of 425,000 tons of concrete aggregates
annually, from year 2018 until the year 2050.

Table 2 shows the calculated GHG emissions from the transport of aggregate material from
Argent Materials to end-user receiver destinations in Alameda, Contra Costa and San Francisco
County. For comparison purposes, the calculated GHG emissions are also provided for the
transport of the same tonnage of aggregate material from the CEMEX Eliot Facility and Vulcan
Materials Company Pleasanton Sand & Gravel both located in Alameda county where the same
distances to the end-user receivers to these two facilities were modelled. As shown in Table 2,
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the transport of aggregate material Argent Materials would result in fewer GHG emissions

compared to CEMEX Eliot Facility and VulcanMaterials Company Pleasanton Sand & Gravel.
This is due to the proximity of Argent Materials to end-user receiver destinations in Alameda,
Contra Costa and San Francisco County. The transport of aggregate material from CEMEX Eliot
and Vulcan Materials Company Pleasanton Sand & Gravel results in approximately 205 percent
greater GHG emissions than the transport of the same amount of material from Argent Materials.

TABLE 2
ARGENT MATERIALS AND EXISTING AGGREGATE SUPPLIERS IN ALAMEDA, CONTRA COSTA AND SAN MATEO

COUNTIES COMPARISON GHG EMISSIONS

Net Difference Compared | Number of Passenger Number of Single-Family | Cost Savings from
to Argent Materials Vehicle Equivalent GHG | Homes Equivalent GHG Purchasing Equivalent
(metric tons CO2) Emissions Savings Emissions.Savings Amount of GHG Offsets
Weighted
Average At 2018 Range at
Distance to Engd- Price 2030 Price
User Receiver Transport GHG ($15.10 per  ($25 to $85
Aggregate Locations Emissions Over 33- Average | Over33- Average | Over 33- Average | metric ton per metric
Source (miles) (metric tons COz) | year period  Annual year period  Annual year period  Annual in 2018) ton in 2030)
Transport of 425,000 tons annually, over 33years -~~~ 1 s : L e Lk
Argent 8.2 25,088 N/A NIA N/A N/A N/A N/A N/A N/A
Materials
Ebi 21.5 58,399 +33,311 1,009 11,682 354 10,024 303 $502,996  $832,775to
Aggregates (+133%) $2,831,435
CEMEX 28.2 76,447 +51,358 1,556 18,011 545 15,455 468 $775,516  $1,283,967
Eliot Facility (+205%) to
$4,365,489
Vulcan 28.2 76,447 +51,358 1,556 18,011 545 15,455 468 $776,516  $1,283,067
Materials (+206%) - to
Company $4,365,489
Pleasanton
Sand &
Gravel
CEMEX 28.9 78,439 +63,360 1,616 18,710 566 16,054 486 $805,594  $1,333,765
Clayton (+213%) to
Quarry $4,534,802

SOURCE: ESA 2018.

4.3 Argent Materials and CEMEX Clayton Quarry

Comparison

This Study evaluates the net difference in transportation-related GHG emissions from on-road
haul trucks supplying aggregate materials from the Argent Materials facility in comparison to

four existing suppliers in Alameda, Contra Costa and San Mateo counties. The basis for the

comparative analysis in this Study is the transport of 425,000 tons of concrete aggregates
annually, from year 2018 until the year 2050.
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Table 2 shows the calculated GHG emissions from the transport of aggregate material from
Argent Materials to end-user receiver destinations in Alameda, Contra Costa and San Francisco
County. For comparison purposes, the calculated GHG emissions.are also provided for the
transport of the same tonnage of aggregate material from CEMEX Clayton Quarry located in
Contra Costa county. As shown in Table 2, the transport of aggregate material Argent Materials
would result in fewer GHG emissions compared to CEMEX Clayton Quatry. This is due to the
proximity of Argent Materials to end-user receiver destinations in Alameda, Contra Costa and
San Francisco County. The transport of aggregate material from CEMEX Clayton Quarry results
in approximately 213 percent greater GHG emissions than the transport of the same amount of
material from Argent Materials,

4.4 Total Greenhouse Gas Emission Savings

As shown in Table 2, the transport of 425,000 tons of aggregate material annually from Argent
Materials instead of Ebi Aggregates would result in a savings of approximately 33,311 metric
tons (MT) of carbon dioxide (CO:) from year 2018 to 2050 (i.e., 33-year period). This reduction
would be equivalent to the following:

= 33,311 metric tons of CO; saved is equivalent to removing GHG emissions from nearly
11,682 average passenger vehicles traveling on roadways and freeways in Northern
California over 33 years (or approximately 354 average passenger vehicles per year).

= 33,311 metric tons of CO; saved is equivalent to removing GHG emissions from
approximately 10,024 average single-family homes in California over 33 years (or 303
average single-family homes per year).

As shown in Table 2, the transport of 425,000 tons of aggregate material annually from Argent
Materials instead of Vulcan Materials Company Pleasanton Sand & Gravel or CEMEX Eliot
Facility would result in a savings of approximately 51,358 MT of CO,) from year 2018 to 2050
(i.e., 33-year period). This reduction would be equivalent to the following:

» 51,358 metric tons of CO; saved is equivalent to removing GHG emissions from nearly
18,011 average passenger vehicles traveling on roadways and freeways in Northern
California over 33 years (or approximately 545 average passenger vehicles per year),

= 51,358 metric tons of CO; saved is equivalent to removing GHG emissions from
approximately 15,455 average single-family homes in California over 33 years (or
approximately 468 average single-family homes per year).

As shown in Table 2, the transport of the 425,000 tons of aggregate material annually from
Argent Materials instead of CEMEX Clayton Quarry would result in savings of approximately
53,350 MT of CO; from year 2018 to 2050 (i.e., 33-year period). This reduction would be
equivalent to the following; '

* 53,350 metric tons of CO; saved is equivalent to removing GHG emissions from nearly
18,710 average passenger vehicles traveling on roadways and freeways in Northern
California over 33 years (or approximately 566 average passenger vehicles per year).
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= 53,350 metric tons of CO; saved is equivalent to removing GHG emissions from
approximately 16,054 average single-family homes in California over 33 years (or
approximately 486 average single-family homes per year).

Furthermore, while this GHG report focuses on the GHG emissions savings as a result of
transport of aggregate products to end user receivers, additional GHG emissions savings are
expected from the production of aggregate. As mentioned above, the Argent Materials facility
recycles aggregates by taking construction debris and processing it into its final aggregate product
as compared to the other local suppliers that either do a combination of recycling and mining (Ebi
Aggregates) or strictly mining (CEMEX Clayton Quarry, CEMEX Eliot, Vulcan Materials
Company Pleasanton Sand & Gravel) to generate aggregate materials. For instance, based on a
study by the USEPA, the recycling of certain aggregates products generates approximately 50%
less GHG emissions than mining to generate those same aggregate products from raw materials
(percentage averaged across aggregate containing materials including asphalt concrete, asphalt
shingles and concrete) (USEPA 2016). This is because aggregate recycling facilities only require
the additional GHG emissions of transporting the construction debris from their suppliers in order
to obtain aggregate supplies, whereas mining facilities require many pieces of heavy-duty, off-
road equipment to perform intensive activities such as excavating and quarrying in order to
generate raw aggregate matetials that would in turn produce greater quantities of GHG emissions.
Therefore, facilities such as Argent Materials, which provides recycled aggregates from
construction debris, generate additional GHG savings not quantified in this report as compared to
facilities that provide aggregates from virgin mined sources.

4.5 Greenhouse Gas Cost Savings

The following discussion provides an estimated cost savings from transporting aggregate material
from the Argent Materials facility located in the Alameda County to end-user receiver
destinations in Alameda, Contra Costa and San Francisco counties in comparison to the transport
of aggregate materials to the same receiver destinations from existing suppliers in Alameda,
Contra Costa and San Mateo counties.

The cost of GHG emission allowances has been priced at $15.10 per metric ton as of March 29,
2018 according to the California Carbon Dashboard (http:/calcarbondash.org/). In 2030, CARB
predicts that the cost of GHGs per metric ton to be in the range of $25 to $85 under the State’s
Cap-and-Trade program (CARB 2017c).

As shown in Table 2, for the transport of 425,000 tons of aggregate material annually from
Argent Materials instead of Ebi Aggregates, cost savings from purchasing an equivalent amount
of GHG emissions offsets could be as follows;

*  Assuming an average cost under current conditions of $15.10 per metric ton, 33,311
metric tons of CO; saved is equivalent to approximately $502,9_96 saved,

* Assuming an average cost under projected future 2030 conditions of $25 to $85 per
metric ton, 33,311 metric tons of CO, saved is equivalent to the range of $832,775 to
$2,831,435 saved.
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As shown in Table 2, For the transport of 425,000 tons of aggregate material annually from
Argent Materials instead of Vulcan Materials Company Pleasanton Sand & Gravel or CEMEX
Eliot Facility, cost savings from purchasing an equivalent amount of GHG emissions offsets
could be as follows:

=  Assuming an average cost under current conditions of $15.10 per metric ton, 51,358
metric tons of CO; saved is equivalent to approximately $775,516 saved.

»  Assuming an average cost under projected future 2030 conditions of $25 to $85 per
" metric ton, 51,538 metric tons of CO; saved is equivalent to the range of $1,283,967 to
$4,365,489 saved.

As shown in Table 2, for the transport of 425,000 tons of aggregate material annually from
Argent Materials instead of CEMEX Clayton Quarry, cost savings from purchasing an equivalent
amount of GHG emissions offsets could be as follows:

»  Assuming an average cost under current conditions of $15.10 per metric ton, 53,350
metric tons of CO, saved is equivalent to approximately $805,594 saved.

= Assuming an average cost under projected future 2030 conditions of $25 to $85 per
metric ton, 53,350 metric tons of CO; saved is equivalent to the range of $1,333,765 to
$4,534,802 saved.

4.6 Minimizing Greenhouse Gas ‘Leakage’

Implementing GHG emissions control programs often requires an assessment for potential
leakage-related issues. The State of California defines GHG emissions leakage as a reduction in
emissions of GHGs within the State that is offset by an increase in emissions of GHGs outside the
State. Under the State’s Global Warming Solutions Act, CARB is required to design GHG
emissions control measures to minimize leakage. Leakage occurs when emission control
measutes result in cost increases which:

e Can be avoided by relocating outside the state, and

o Exceed economic advantages of remaining in the state.

Locating aggregate mining near points of consumption results in cost savings while generating
GHG emission reductions, and therefore meet neither of the above criteria. Emissions related to
transport of aggregate cannot be avoided by relocating outside the state because they must be
delivered to the point of consumption. For this reason, emission reductions achieved by
minimizing haul distances are not subject to leakage.

In order to reduce GHG emissions and minimize leakage in the context of the aggregate mining
and supply industry, policies should therefore encourage or require utilization of aggregate
reserves located nearest to points of consumption. Such measures would result in a “win-win-
win” for industry, government, and the environment. Conversely, regulatory actions to prohibit
mining of known and/or permitted aggregate supplies located close to areas with high demand for
aggregate would result in the generation of increased GHG emissions, which would then need to
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be offset in other ways under the State’s Global Warming Solutions Act. Such alternative
emission control measures are not likely to be more cost effective than utilizing nearby aggregate
reserves, nor is it likely that such measures would be revenue neutral, Rather, such offsetting
measures would likely increase costs, and therefore be subject to leakage. Such measures would
result in a “lose-lose” for industry and government, while generating no net environmental
benefit. This would be inconsistent with the State’s policy to pursue emission control measures
that minimize GHG emissions leakage.

As demonstrated in this report, Argent Materials is a local source of aggregate for the Alameda,
Contra Costa and San Francisco County regions. By utilizing the resources at Argent Materials,
regional demand for aggregate would be met while significantly decreasing GHG emissions
compared to transporting aggregate from sources outside the region. Soutcing from Argent
Materials would therefore be consistent with the State’s policy of designing measures to
minimize GHG emissions leakage by reducing the emissions of GHGs associated with the
transport of aggregate to satisfy demand in Alameda, Contra Costa and San Francisco County,
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Appendix A. Greenhouse Gas Emissions Calculation Worksheets

A-2 EMFAC2017 Emission
Factors
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- CITY oF OAKLAND
DALZIEL BUILDING 250 FRANK H. OGAWA PLAZA o SUITE 3315 « OAKLAND, CALIFORNIA 94612

Planning and Bullding Deba}rtment ‘ (510) 238-3941
Bureau of Planning . _ FAX (510) 238-6538
S ' ' TDD (510) 238-3254

Oetober 24 , 201 8

William Crotmger / Sean R, Marciniak , Jor Sllverado Contractor
2855 Mandela Parkway, 2" Fioor
Oakland CA 94608 '

SUBJECT. DET180082- Expansmn of an existing Heavy Industrial / ngh
. Impactive Activity (concrete processing / rock crushing) to increase and expand it’s

- facilities to include processing within a portion of an’ existing structure located at
685 85th Avenue (APN: 042-4318 008-00) '

Project Address: 8291, 8300, arid 8304 Baldwin Street (APN’s: 042-4318- 044—00,
043-00, and 042-00), & 685 85"‘ Avenue (proposed)- (APN 042-4318-008-00).

Dear Mr. Crotinger

This letter is in response to your request for a zoning determination to expand a Heavy
Industrial / High Impact activity. The previously existing activity was defined by Zoning
Clearance (ZC131567) to allow for the continuation of a Legal Nonconformmg Heavy
Industrial operation (cement processing). This Clearance was based on supporting
documents dated from 1998. thru 2012, and was issued on July 16, 2013. Staffs cutrently
defines this and 51m1lar actxvmes as Heavy Industrial / High Impact act1v1ty

This Determmatlon (DETl 80082) is to address the expansion of the current act1v1ty to
include facilities located at 685 85" Avenue (an adjacent building). The activities
approved by ZC131567 -at 8300 Baldwin - Street are considered to be legal non-
_conforming as it is a continuation of a prior activity at the site. The expansion of this
operation into the structure at 685 85™ Avenue came after the clearance was granted and
therefore is not recognized as a continuation of the non-conforrmng activity and would
require a Major Condltlonal Use Permit to legalize the expansion of the facility and
activity, : :

Given the above, ether th1s activity needs.to cease or you may apply for a Major
- Conditional Use Permit to attempt to legalize this.

Attachment B




_ This determination is only regarding the Zoning Code and no representations are to be
made from this determination regarding requirements from the Bureau of Building, Fire

Department, or any other City agency.

If you, or any interested party, seeks to challenge this decision, an appeal must be filed
by mo fater than ten calendar (10) days from the date of this letter, by 4:00 pm on
Esz ;l iﬁ . An appeal shall be on a form provided by the Planning and Zoning
ivision of the Community and Economic Developmert Agency, and submitted to the
same at 250 Frank H. Ogawa Plaza, Suite 2114, to the attention of Moe Hackett,
Planner II. The appeal shall state specifically wherein it is claimed there was error or
abuse of discretion by the Zoning Manager or wherein his/her decision is not supported
by substantial evidence and must include payment of $1622.57 in accordance with the
City of Oakland Master Fee Schedule. Failure to timely appeal will preclude you, or any
interested party, from challenging the City’s decision in court. The appeal itself must
raise each and every issue that is contested, along with all the arguments and evidence in
the record which supports the basis of the appeal; failure to do so may preclude you, or
any interested party, from raising such issues during the appeal and/or in court.
However, the appeal will be limited, to issues and/or evidence presented to the Zoning .
Manager prior to the -close of the previously noticed public comment period on the

matter.

If you have any questions, please contact the case planner, Moe Héckett, Planner 11 at
(510) 238-3973 or mhackett@oakland.com, however, this does not substitute for filing of

an appeal as described above.

P
Acting Zoning Manager,

-Cc: Brian Mulry, City Attorney’s Office




E MILLER STARR 1331 N, Califomia Blvd. T 925 035 9400

REGALIA | v Fifth Floor F 925 933 4126
' Walnut Creek, CA 94596 www.msilegal.com

SeanR. Marciniak
Direct Dial: 926 941 3246
sean.marciniak@msriegal.com

November 13, 2018

VIA E-MAIL AND MESSENGER

~ Moe Hackett
Planner I
City of Oakland ,
Planning and Building Department
250 Frank H, Ogawa Plaza, Ste. 2340
Oakland, CA 94612-2031
Email: mhackett@oaklandnet.com

Re:  Appeal of Zoning Determination Letter (DET 180082)

Dear Mr. Hackett:

-Miller Starr Regalia represents Silverado Contractors, Inc. and Argent Materials, Inc.
(collectively, “Silverado”) in their recycling operations at 685 85th Avenue and 8291-
8304 Baldwin Street in the City of Oakland.” OnJuly 13, 2018, we had submitted a
request for a zoning determination regarding the compliance of Silverado’s
operations with the City's Planning Code. We are in receipt of the City's zoning -
determination letter dated October 29, 2018, in which the Zoning Manager
determined that Silverado's outdoor uses were legal and non-conforming, but that
Silverado’s indoor operations at an adjacent warehouse were not legal, non-
conforming uses. We hereby appeal this determination with regard to Silverado’s
warehouse operations, for the reasons set forth below. ‘ :

"The zoning .determination letter contains errors, and its determinations constitute an
abuse of discretion and are unsupported by substantial evidence, for the following
reasons: :

* The zoning determination letter incorrectly frames our client’s request.
The City’s letter indicates it was prepared “in response to [our] request for a
'zoning determination to expand ... the current activity to include facilities
located at 685 85th Avenue (adjacent building).” We did not request that the
City determine whether our client's “expansion” into the warehouse was
lawful because, simply, our client never expanded into the warehouse.

. 'The assessor parcel numbers for 8291, 8300 and 8304 Baldwin Street are,
- respectively, 042-4318-044, 042-4318-043, 042-04317-042. The assessor parcel
number for 685 85th Avenue is 042-4318-008.

Ofﬁces Walnut Creek / San Francisco / Newport Beach

Attachment C




Maurice Hackett

City of Oakland

Planning and Building Department
November 13, 2018

Page 2

- have attached a letter by a former City of Qakland planner that confirms this

- Light Industrial or General Industrial Uses, which are permitted by right in

Below,

properly categorized as legal, non-conform ing uses. In support of this position, we
hereby incorporate by reference the contents of our July 13, 2018 request for a

Zoning

Silverado, and the concrete recycling company that oOperated on the )
premises before it, always used the entirely of the wareholse as an integral
part of their recycling activities. It seems the City's zoning determination
letter misunderstood the facts and the nature of our request,

The current warehouse uses are not materially different than what
occurred under prior zoning. One of the requests in our letter was to
determine that Silverado’s warehouse operations were legal, non-
conforming uses because this activity preceded the City's rezoning of the
property in 2008, replacing an industrial (M-40) district with a mixed
commercialindustrial (CIX-2) zoning district. With this change, certain heavy
industrial uses were no longer permitted on the property. As detailed in our
request for a zoning determination letter, the warehouse has always been
used in conjunction with concrete recycling that occurring in the outdoor yard
at-8291-8304 Baldwin Street, both before and after the City’s Zoning change
in 2008. '

The zoning determination letter did not acknowledge the extensive
evidence provided by Silverado of the warehouse’s historical use. The
City's zoning determination letter does not seem to acknowledge or account
for'the great deal of evidence that Silverado submitted to show the
warehouse was used for recycling activities prior to the City's rezoning action
in 2008. This evidence includes old lease materials; declarations by
employees of the previous recycling operator, signed under penalty of
perjury; declarations by an em ployee of a third-party trucking operation,
signed under penalty of perjury; and Alameda County records, all of which
show the warehouse has been used, for more than a decade, to store
recycling equipment and materials, and for the repair of heavy recycling
equipment. We have consulted Bay Area planners, who have indicated such
evidence is routinely accepted as proof of a legal, non-conforming use, and

practice.

The zoning determination letter did not address, at all, our client’s ‘
claim that Siiverado’s indoor operations are permitted by right. Staffs
position has been that past Zoning Clearances only address Silverado’s
outdoor activities, which staff determined were Heavy Industrial Uses,
whereas we presented substantial evidence that Silverado’s indoor uses are

CIX-2 districts. This issue was not addressed in the City's Zoning
determination letter.

we have set forth in more detail why Silverado’s warehouse activities are

Determination Letter and each of its seven attachments, as well as our

SLVC\54881\1871925.2
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March 9, 2018 Appeal Letter and each of its 14 exhibits. Both of these are enclosed
in this submittal, for your convenience.

. Silverado’s use of the warehouse is a legal, non-conforming use
because this space always has been integral to the larger site’s
congcrete recycling activities. :

A Brief summary of Silverado’s uses.

Silverado conducts a concrete and asphalt recycling operation in its yard at 8291-
8304 Baldwin Street and in its warehouse at 685 85th Avenue. This warehouse
space, in particular, accommodates: (1) the storage of equipment and materials,
(2) the repair of heavy equipment, and (3) secondary processing and sorting
equipment. In all, the warehouse encompasses 40,000 square feet, whereas
approximately 24,000 square feet of this space is used to store materials and repair
heavy equipment, and about 16,000 square is used to accommodate the secondary
processing and sorting equipment. A site plan for the warehouse, showing the
indoor spaces devoted to the foregoing uses, is included below:

— /777
5

( RO i i i B A il STVt SR v Sowww S ot

S

General location where
equipment and materials -
are stored, and heavy
- equipment is repaired

(

' RS daed A
L.}:)w.#u\__k N )E.“‘M‘r‘ﬂ R
ORI N e T | §
1 AR i
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Generallocation of - = ¥ YO
processing equipment’

¢, : .
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s =T

Site plan view of warehouse, showing location of Sliverado’s different recycling activities. Boundaries
are approximate, as there are no walls nor other dividers In the interior space that clearly demarcate
these activity areas. Aman, meanwhile, used the entirety of the space for the storage of equipment
and materials,and the repalr of heavy equipment (i.e., the blue shaded area). The hatched portion on
the right is warehouse space belonging to a different tenant; there Is a wall separating Silverado’s
space from this other tenant’s space,

4
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Ultimately, the yard space and warehouse are operated as an integrated whole, and
it is a dynamic operation. This means that, on a day-to-day basis, the many
different steps required to recycle large amounts of concrete change in scope —
both in terms of their intensity and in terms of where these steps are conducted.
For instance, on a day-to-day basis, the piles of raw materials on the site change
shape based on how much recyclable materials Silverado receives, requiring
employees to move around their equipment, change the locations where they must
repair this equipment, and otherwise adjust operations. The warehouse spaceis a
fluid part of this operation, accommodating stored materials and equipment repair
when needed, and it has been this way since at least 2007. '

Below is a birds-eye view of Silverado’s yard and warehouse.

_ yard, with piles of materials located In the center and elsewhere on
the site, as well mobile crushing equipment; and (2) the warehouse, in the upper right portion of the

photo, with conveyor belts that transport crushed rock leading into the structure’s openings.

A recycling yard is not an office use, with static walls and other boundaries, and the
nature of the industry demands flexibility. Because of Silverado's operational
plasticity, the company has been able to recycle about 425,000 tons of aggregate
annually. In past years, Silverado has taken down and recycled enormous projects
such as the Bay Bridge and Candlestick Park, and diverted recycled building
materials back into local construction projects.

Silverado’s operations have become increasingly important for the Bay Area
construction economy as a source of aggregate. Historically, this material was
available from a number of quarry and aggregate mining activities, scattered
throughout the Bay Area — someiin rivers and other wetland areas. One by-one,
almost of all these quarry have closed, primarily for environmental reasons, but the

SLVC\54881\18719252




Maurice Hackett

City of Oakland

Planning and Building Department
November 13, 2018

Page 6

construction need for materials has increased significantly. Silverado's operation
provides a source of vitally important aggregate close to urban construction needs,
without the accompanying environmental damage of quarry in rural areas. As
discussed further below, Silverado’s use is a “green” one, and results in a reduction
of greenhouse gas emissions that is equal to the emissions generated by about

10 percent of Oakland'’s entire housing stock.

B. Silverado’s predecessor conducted substantially the same fype
of recycling operations within the warehouse.

Much of the information below is a reiteration of what we included in our zoning
determination letter, though we have streamlined its presentation here for the sake
of readability. 1t does not appear the City's zoning determination letter accounted
for this information, which constitutes substantial evidence to support a
determination that Silverado’s warehouse activities are legal, non-conforming uses.
These facts also highlight the errors and omissions of fact that underlie the City’s
conclusions in its zoning determination letter.

- . The relevant facts are as follows:

« Silverado is not the first recycling business to use the Properties to process
asphalt and concrete. Since at least the late 1990s, two sister companies?
— Aman Environmental Construction, Inc. and the Cleveland Wrecking
Company (“Aman”) — had performed and supported the same recycling
operations, turning asphalt and concrete mto reusable products. (See
Appeal Letter, Exhibit 2, 7.)

¢ Aman occupied, and used .in an integrated manner, the entirety of outdoor
yard area and the 40,000-square-foot warehouse space. Ewdence
supporting this includes:

o A copy of Aman’s lease with the owner of the Properties, which
shows Steve Aman and his companies had the right to use the
warehouse space starting in November 27, 2006. (See Zoning
Determination Letter Request, Attachment 1, [see Paragraph 1,
which gave Aman rlghts to use 40,000 square feet of building space
at 689-691 85th Avenue?].) )

21t is not unusual for sister companies to be associated with recycling

‘processes. One company usually specializes in the demolition of structures, serving

as a source of materials for a recycling operation managed by an affiliated
company, which receives materials from that and other sources..

3 The 689-691 85th Avenue is a street address used to describe the same
warehouse that the 685 85th Avenue address describes. We are unaware as to
how the street addresses were assigned, but can confirm it is all the same property.

SLVC\54881\18719252
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o Eyewitness statements of people who worked for and with
Aman, signed under penalty of perjury. These documents include
the statements of workers employed by Aman and a third-party
trucking company, who utilized the Properties on a frequent basis.
(See Zoning Determination Letter Request, Attachment 2a-2¢.)
These individuals, which include an operations superintendent, a site
foreman, and a truck driver who regularly delivered equipment to the
site, report that the warehouse was used for storage (e.g., the
storage of materials, equipment and hazardous substances) and as a
shop to repair heavy equipment (e.g., through welding and other
processes) — all of which were integral to Aman's recycling
operations. (See also Appeal Letter, Exhibit 2, Decl. of William J.
Torres, former president of an affiliate to Aman, f2-7.)

o Government documents, showing usage of the warehouse for
the repair of heavy industrial equipment by Aman. Various
government forms and other documents show the warehouse was in
use by Aman prior to the City's rezoning action in June 2008,
including:

= AJune 14, 2007 hazardous materials reporting form that
Aman submitted to the Alameda County Department of
Environmental Health, which confirms that diesel, oil,
hydraulic fiuid, propane, spray paint, and waste oil were kept
in the warehouse. (See Zoning Determination Letter
Request, Attachment 3.)

* A June 8, 2007 Hazardous Materials Inspection Report, which
shows the warehouse was used to store diesel, propylene,
and used oil. (See Zoning Determination Letter Request,
Attachment 4.) The warehouse is referred to as a “shop” in
this document, which is consistent with recollections by Aman
employees that the warehouse was used, in part, as a shop to
repair heavy machinery. (See Zoning Determination Letter
Request, Attachment 2a, 1] 9; see also Zoning Determination
Letter Request, Attachment 2b, § 10.)

Based on the foregoing evidence, none of which has been disputed or contradicted
by anything in the administrative record for this matter, it is clear the warehouse was

* used for recycling operations before the City rezoned the area in 2008. Heather
Coleman, an experienced planner who has worked for the City of Oakland and other
Bay Area cities, has indicated that the foregoing types of evidence are commonly

_ accepted by cities as proof of a legal, non-conforming use. (See Attachment 1.)
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C. Silverado’s predecessor conducted substantially the same type
of recycling operations within the warehouse.

Silverado uses the same exact warehouse space in support of recycling activities
that Aman used prior to June 2008, The only difference is that Silverado utilizes
16,000 square feet of the warehouse — about 33 percent of it — for secondary
processing* and sorting activities, whereas Aman used this space for the repair of
heavy equipment and the storage of materials, equipment, and hazardous
substances. (See warehouse site plan on p. 3 of this letter.) The remaining 24,000
square feet of warehouse space — more than 66 percent of it — has been used by
both Silverado and Aman for the exact same purposes: (1) the storage of equipment
and materials and (2) the repair of heavy equipment. While Silverado’s processing
and sorting activities in the southern third of the warehouse are somewhat different
than how Aman used the space, it is not different in a material way. The Oakland
Planning Code only prohibits changes that either increase the footprint of or relocate
a non-conforming use (OPC, § 17.114.080(A); see more extensive discussion in our
March 9, 2018 Appeal Letter.)

First, Silverado’s use of the 16,000-square-foot portion of the warehouse for
processing and sorting of materials does not constitute an increase In size.
Silverado currently uses the same exact indoor space that Aman used prior to the
City's rezoning of the site In 2008, and the external footprint of recycling operations
on the site has never changed.

Second, Silverado never moved its operations to an area that was not previously

- used for recycling, but instead reconfigured its existing, industrial space.’ Silverado
therefore has not “relocated” any uses to a space that Aman did not previously use
in its recycling operations. Again, the only difference in their operations is that

* When concrete and other materials arrive at the site, they comein a variety
- of sizes, and often are as large as boulders. In the outdoor yard, these larger
pieces are ground into “softball sized” pieces, which then are refined by machinery
in the warehouse space into smaller particles. It is this refinement that we are
referring to when we use the term “processed.” '

% In determining the meaning of words used in the City's Municipal and
Planning Codes, section 1.04.020 of the Municipal Code-provides that “[a]ll words
and phrases shall be construed according to the common and approved usage of
the language.” Accordingly, Merriam-Webster's dictionary defines “relocate” to
mean “establish or lay out in a new place.” The term “reconfigure,” meanwhile,
means “to change the way (something) is arranged or prepared for a particular
purpose.” The difference, then, is that “relocating” a use contemplates moving an
activity into a space that was previously unoccupied, or was occupied with a
completely different land use, whereas “reconfiguring” a land use merely
contemplates the rearrangement of similar activities within space that is already

occupied,
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Silverado uses a minor portion of the warehouse to process and sort rock that has
already undergone primary crushing. The same floor space in the warehouse was
occupied before by Aman employees using loaders to move around piles of rock,
and by welders and mechanics to repair heavy equipment. .

While zoning laws can be precise, it is not the practice of cities and counties to
supervise a property owner's exact configuration of activities on a square-foot by
square-foot basis. As explained by Ms. Coleman, in her experience as a
professional urban planner and a former City of Oakland employee, activities under
the same establishment and management are classified together as a single land
use, and moving one accessory use from one part of a site to another does not
mean this accessory activity should be reclassified as a separate land use. (See
Attachment 1 [November 12, 2018 Ltr. from Heather Coleman]; see also
OPC,§17.10.040.) So long as these activities are in the same land use cateégory or
oriented toward a common purpose agencies general shy away from the
micromanagement of operations.® For instance, in a restaurant, the City's zoning
code is unconcerned about the configuration of tables and chairs and cooking space
so long as the property is zoned for restaurant use. (See, e.g., OPC, § 17.73.020
[restaurants permitted in CIX-2 zones, without discussion of restaurants’ internal
components); see also OPC, §§ 17.10.272, 17.10.274 [City's definitions of
restaurants do not address specific locations of kitchens, seating, and other
component activities, but are concerned with establishing larger categories of use].)
Similarly, in a big box retail store, the City's zoning does not control in which aisles a
product is stored or sold, so long as the site has commercial zoning. (See, e.g.,
OPC, § 17.73.020 [certain retail stores, including General Wholesale Sales,
permitted in CIX-2 zones, without discussion of location of component operations];
see also, e.g., OPC, §§ 17.10.340, 17.10.345, 17.10.430 [City's definitions of retail
stores do not address specific Iocat|ons of sales areas, ancillary office uses, and
other operational activities].) In each of the above examples, reconfiguring a site by
moving its kitchen or refrigerated food storage units does not change or alter the
land use.

Here, Silverado's situation is analogous. Where Silverado decides to store
materials or repair equipment, or where it conducts processing activities on the site,

%It is more the function of the building code, and its enforcement, to ensure
that specific activities are conducted in specific locations, but only to the extent
necessary to make sure these activities are conducted in a safe manner. In this
- instant enforcement action, there is no allegation that Silverado’s indoor land use
activities violate the building code. The building code violation alleged by the City
concerns the structural integrity of two openings to the warehouse but, as discussed
in the City's July 3, 2018 letter, this violation is to be addressed once the zoning
issues are resolved. Please note, a structural engineering firm, FBA Inc., has
determined these “openings do not structurally compromise either the vertical load
carrying ability or the lateral stability of the warehouse structures.” (March 9, 2018
Appeal Letter, Exhibit 8.)
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and whether it shifts operations around, does not alter the site’s use. After all, the
footprint of the large debris pile in the center of the site changes on a daily basis,
based on how much recyclable material is imported and recycled on that specific
day. Furthermore, until a few years ago, Aman and Silverado used portable
crushing and processing equipment, meaning the configuration of the site changed
frequently. Recyclingis a dynamic operation, and necessarily must be permitted to
change — and we believe the City's code reflects this. To determine that
Silverado’s warehouse use s legal and non-conforming would not set any
precedent, but rather reflect how the City has dealt with other land uses in the past.

In accordance with the above, we are requesting that the City determine Silverado’s
warehouse activities are legal and non-conforming. The City's zoning determination
letter, respectfully, did not account for the evidence we have presented, and its
determination that Silverado “expanded” recycling operations into the warehouse
after 2008 is at odds with all evidence in the administrative record, and was made in
.error. .

D. In the alternative, Silverado’s warehouse uses are permitted by
right in CIX-2 Zones.

In the alternétive, we request that the City determine Silverado's warehouse
activities are permitted by right under currentzoning. The City's zoning
determination did not address this request..

In June 2008, when the City rezoned the area, Silverado’s operations most likely
would been categorized under the City's “Intermediate Recycling Processing
Facility” category, which was defined as an “activity serving as a collection point for
receiving, processing, storage, and distribution of large quantities of recyclable
materials delivered from recycling collection centers or other sources.” (Former
OPC, §17.10.586.) This term contemplated that recyclable materials, typically,

* would be “processed entirely indoors.” (Appeal Letter, Exhibit 12, p. 6.) OnMarch
17, 2009, the City Council deleted this industrial subclassification through its
adoption of Ordinance No. 12923, with the understanding that the City would “revert
to the previous practice of considering such businesses as manufacturing (light,
general or heavy/high impact, depending on the nature of the operations).” (See id.)

For the sake of convenience, we have reproduced sections of the City’s March 17,
2009 staff report below:
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' [T T :"7'5
CITY OF OAKLAND . . faey
AGENDA REPORT UPHGE Of THECILY ¢yt

20850V 28 $iGe g

TO: Office of the City Administeator

~ ATTN:  Dan Lindhoim
FROM:  Comuwunity and Economic Development Agency
DATE:  December 2, 2008 ‘

RE: Public Hoaring and An Ordinance Amending The Oaklund Plaoning Code To:
(1) Amend Chapter 17.102 #General Regulations Applicable To All Or Several
Zones® To Include Performance Standards For Primary Collection Center

Roeycling Uses In All Zones;
{2) Amend Chapter 17,73 “CIX-1, CIX-2, IG And 10 Indusirial Zones” To Inclunde

Regulations Concerning Primavy Collection Center Recyeling Uses In CIX-1, CIX-2

And 1G Zones; .
{3) Amend Chaptor 17.10 *Use Classifications” To Delete “Intermediate Processing

Facllity” As A Land Use Activity Type From O,M.C. Section 17.10.586 “Recycling
Aund Waste-Related Industrial Activities”

" B. Proposed Deletion of “Intermediate Processing Facility” as a land use activity type from
.O.M.C. Scetion 17.10.586 “Recycling and Waste=Related Industrial Activities”,

As part of the ardinance adopting new industrial zones (Ord, No, 12875 C.M.S5.), O.M.C. Chapter
17.10 “Use Classifications” was amended. The subclassification “Intermediate Processing!
iFacility” (under Reoycling and Waste-Related Industrial Activitics) was added in order to-call
(out a particular sector of manufacturers using recycled materials to produce new products to;
facilitate access by these businésses to available loan and.grant monies. Such uses aré generally!
(distinguishable from Primary Collection Centers in that there are typically no direct fransactions!
iwith the public; materials are délivered in large quantities (¢.g., by the truckload) and are’

{processed entirely indoors,)

{Aftér considerable discussion with members of the public, business owners and other affected)
(stakeholders, it is staff’s recommendation to delete this definition and revert to the previous: _
‘practice of considering such businesses as manufacturing (light, general or heavy/high impact,
{depending on the nature of the operations).! Introduction of the definition only created a layer of
complexity and confusion about what is essentially a manufacturing use.

The proper approach, and the modern one, for the City to classify recycling uses by
- reviewing them on a case-by-case basis and, after examining the details of a given
operation, determine whether it qualifies as a light, general, or heavy industrial use.

The secondary processing and sorting of the rocks in the warehouse, as well as
their storage, properly qualify as either a General Manufacturing Industrial Activity or
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a Light Manufacturing Industrial Activity,” both of which are permitted by nght in CIX-
2 and IG Zones. (OPC, Table 17.73.020.)° In the opinion of Ms. Coleman, the use
is most appropriately categorized as a General Manufacturing Industrial Activity.
(See Attachment 1 [November 12, 2018 Ltr. from Heather Coleman].)

. Turning to the facts, Silverado's processing and sorting operations within the
warehouse consist of the processing and sorting of small, recycled stones into
smaller stones, gravel, and sand. These are not "high impact” or “heavy”
manufacturing activities, given that (1) these activities fit within less than 16,000
square feet of indoor space (whereas the remaining ~24,000 square feet of
. warehouse space is devoted to access and the storage of product, as well as the
repair of equipment), and thus do not involve “large-scale facilities;” and (2) these
activities do not produce noise, vibration, air pollution, a fire hazard, or noxious
emissions that would violate the standards set forth in Chapter 17.120, or any other
federal, state or local standards, and thus have minimal impact. (See OPC,
§ 17.10.580; see also March 9, 2018 Appeal Letter [detailed analysis showing
‘Silverado’s warehouse operations do not produce noise, vibration, air pollution, fire
hazards, or noxious emissions that would violate the standards in Chapter 17.120,
or any other federal, state, or local standards].) Therefore, the City has the
discretion to determine that Silverado’s operations qualify as “Light Manufacturing
Industrial Activities” or as “General Manufacturing Industrial Activities” under
sections 17.10.560 and 17.10.570 of the Oakland Planning Code.

Both General and Light Manufacturing Industrial Activities are permitted by right in
CIX-2 and IG Zones. Accordingly, if Silverado’s warehouse operations do not
qualify as a legal, non-conforming use, we request the City determine they are
lawful and permitted under current zoning requirements.

. Conclusion.

Silverado constitutes an Oakland success story in its recycling and diversion of
debris that would otherwise go into precious landfills. Our client's operations also

~ "We would submitthat all of Silverado’s activities, both indoor and outdoor,
qualify as General or Light Manufacturing Industrial Activities on the basis of facts
contained in the administrative record of proceedings.

® As indicated in previous sections, we believe the proper way to treat
Silverado’s crushing, processing, and other accessory activities is to treat them as a
cohesive whole. However, if the City decides to carve Silverado’s operations into a
series of discrete uses, the City would have the discretion to determine the
warehouse activities fall under a different land use classification than Silverado's
outdoor yard activities because the warehouse ison a separate lot. (See OPC, §
17.10.050.) Whereas the outdoor activities occur on APNs 042-4318-042, -043,
- and -044 (i.e., 8291-8304 Baldwin Street), the warehouse activities occur on APN
042—4318-008 (i.e., 685 85th Avenue).

SLVC\54881\18719262




Maurice Hackett

City of Oakland

Pianning and Building Department
November 13, 2018

Page 12

allow for the sourcing of construction materials without the need to permit additional
quarrying sites in the region, which are generally harmful to the environment. The
recycling of aggregate generates approximately 50 percent fewer greenhouse.gas’
emissions when compared to the mining of raw materials to produce the same.
product. (See Zoning Determination Letter Request, Attachment 7.) Environmental
benefits also accrue from having a local source of aggregate, because less truck
trips are needed to produce and deliver materials. The nearest quarries are
scattered widely across the Bay Area, and generally are located between 30 to 40
miles away from the Properties. If Silverado’s product were not available to local
construction companies, truck deliveries from regional quarries would significantly
increase vehicle miles traveled ("VMT"), and the diesel particulate matter and
greenhouse gas emissions associated with these trucking routes would also
increase. The estimated VMT-related greenhouse gas emission savings from
operation of Silverado’s site is equal to the emissions generated by about 18,000
passenger vehicles, or by about 16,000 single-family homes (whichis the equivalent
of 10 percent of Oakland’s entire housing stock). (See id.) Meanwhile, Silverado's
decision to move processing operations indoors confers a more localized
environmental benefit, as dust from these operations is captured indoors, and does
not disperse into the community. Lastly, Silverado’s processing and sorting-
equipment is electrically powered and its diesel equipment runs on 100 percent
renewable diesel fuel, further reducing emissions. In the long-term, our client hopes
to install solar panels on the warehouse roof, thereby minimizing its carbon footprint.

Turning to the legalities, as discussed above, we believe the City can lawfully and
appropriately determine Silverado’s uses, both outdoors and indoors, are legal, non-
conforming activities. Substantial evidence shows that Silverado’s outdoor
operations on the properties are a continuation of recycling operations that have
occurred on each and every one of the outdoor properties since at least 1998. With
respectto Silverado’s warehouse operations, these activities, too, are lawful. Our
client’s predecessor in interest, Aman, used the warehouse for the storage of
equipment and materials, and for the repair of heavy equipment, since at least 2007.
Since taking possession of the warehouse, Silverado-also has used the space, and
a majority of it, for storage and equipment repair, and has occupied the remaining
space with processing and sorting activities. The footprint within which recycling
operations occur on the properties, including the warehouse, has not changed in
any meaningful way and, to the extent Silverado has refined its operations, this
change constitutes a reconfiguration, and not an‘expansion or relocation, of

~ industrial activities. The indoor activities occurring in the warehouse therefore
qualify as legal, non-conforming uses.

Even if Silverado's warehouse operations did not qualify as a legal, non-conforming
use, they would remain lawful. Theése indoor activities constitute recycling
operations that should be classified as either light or general uses after an

- evaluation of the specific facts involved. The facts here show that Silverado’s
processing and sorting of materials comply with each of the City’s environmental
standards in Chapter 17.120, and thus could be categorized as either a General or
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Light Manufacturing Industrial Activity. Both of these uses are permitted by right in
the governing CIX-2 zones, without the need for additional permits.

Thank you for your attention to these important matters, and please let us know if
you have any questions.

Very truly yours,
Miller Star Regalia

<

Sean Marciniak
SRM:kli

November 12, 2018 Letter from Heather Coleman
July 13, 2018 Zoning Determination Request Letter and Attachments 1-7
-‘March 9, 2018 Appeal Letter and Attachments 1 ~ 14

cc: Robert Merkamp, Acting Zoning Manager, City of Qakland, rmerkamp@oaklandnet.com
Brian Mulry, Deputy City Attorney, City of Oakland, bmulry@oaklandcnyattorney org
Wilson Wendt, Esq., Miller Starr Regalia
Bryan Wenter, Esq., Miller Starr Regalia
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This photo dated 2-22-14 shows the site in operation without material moving through the building wall.

ATTACHMENT D



This photograph, dated 10-26-18, shows the current configuration of the site, with conveyor beats
moving material




This photograph, taken August 30 2019,shows the conveyer belt entering
one of the holes in the facility.




This photograph shows the rock and concrete crushing machinery within the building.
It was in operation when staff inspected the site on A gust 30t;1 2019.




