HOUSING RESIDENTIAL RENT AND RELOCATION BOARD
REGULAR MEETING

May 9, 2019
~ 7:00 P.M. :
CITY HALL, HEARING ROOM #1
ONE FRANK H. OGAWA PLAZA
OAKLAND, CA

- AGENDA

1. CALL TO ORDER
2. ROLL CALL

3. CONSENT ITEMS
a. Board Minutes for approval April 25, 2019

4.  OPEN FORUM

OLD BUSINESS
None

o

6. NEW BUSINESS
VA, Apbeal Hearings in:

~i. T18-0328, Amberg v. Rockridge Real
. T18-0089, Billingsley v. Marr
fii. L17-0233, Udinsky v. Tenant
L17-0236, Udinsky v. Tenants -

A. Establishment of Policy Commlttee
I. Membership
. Topics for consideration
iii. Coordmatlon with staff re logistics- stafflng room, agenda

7. - SCHEDULING AND REPORTS
8.  ADJOURNMENT
Accessibility. This meeting location is wheelchair accessible. To request

disability-related accommodations or to request an ASL, Cantonese, Mandarin or
 Spanish interpreter, please email sshannon@oaklandca.gov
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or call (510) 238-3715 or California rélay service at 711 at least five working
days before the meeting. Please refrain from wearing scented products to this
meeting as a courtesy to attendees with chemical sensitivities.

Esta reunion es accesible para sillas de ruedas. Si desea solicitar adaptaciones
relacionadas con discapacidades, o para pedir un intérprete de en espafiol,
Cantones, Mandarin o de lenguaje de sefias (ASL) por favor envié un correo
electrénico a sshannon@oaklandca.gov _

o llame al (510) 238-3715 0 711 por lo menos cinco dias habiles antes de la
_reunién. Se le pide de favor que no use perfumes a esta reunién como cortesia
para los que tienen sensibilidad a los productos quimicos. Gracias. -

SI5E E A A H AR, m%ﬁ%ﬂaﬁﬂﬂ&ﬁﬁ FEE, TABIEFEE,
BB AR, BEEEATRET(FRES sshannon@oaklandca.gov
HEE (510) 238-3715 5 711 California relay

service, ERMAZRERESR - SMETREHCERDHA,

Service Animals/Emotional Support Animals: The City of Oakland Rent
Adjustment Program is committed to providing full access to qualified persons
with disabilities who use service animals or emotional support animals.

If your service animal lacks visual evidence that it is a service animal (presence
of an apparel item, apparatus, etc.), then please be prepared to reasonably
establish that the animal does, in fact, perform a function or task that you cannot
otherwise perform.

If you will be accompanied by an emotional support animal, then you must
provide documentation on letterhead from a licensed mental health professional,
not more than one year old, stating that you have a mental health-related
disability, that having the animal accompany you is necessary to your mental
health or treatment, and that you are under his or her professional care.

Service animals and emotional support animals must be trained to behave
properly in public. An animal that behaves in an unreasonably disruptive or
aggressive manner (barks, growls, bites, jumps, urinates or defecates, etc.) will
be removed
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CITY OF OAKLAND
HOUSING, RESIDENTIAL RENT AND RELOCATION BOARD
Full Board Meeting
April 25, 2019
7:00 p.m.
City Hall, Hearing Room #1
One Frank H. Ogawa Plaza, Oakland, CA

MINUTES
1. CALL TO ORDER

The HRRRB was called to order at 7:10 p.m. by Board Chair Jessie Warner

2. ROLL CALL

MEMBER STATUS PRESENT ABSENT EXCUSED
T. Hall Tenant X

H. Flanery Tenant Alt. X

E. Lai Homeowner Alt. X

R. Stone Homeowner X

J. Warner Homeowner X

K. Friedman Landlord X

B. Scott Landlord Alt. X

T. Williams Landlord X

Staff Present

Ubaldo Fernandez Deputy City Attorney
Barbara Kong-Brown Senior Hearing Officer
Kelly Rush Program Analyst 1

3. CONSENT ITEMS
a. Approval of Minutes from March 28, 2019, and April 11, 2019

E. Lai moved to approve the minutes,with friendly amendment, seconded by B.
Scott regarding L17-0177,to reflect Flanery’s vote as aye on the second vote, and to
reflect when the discussion of the ad hoc committee occurred.

The Board voted as follows:
Aye: T. Hall,H. Flanery,R. Stone,J. Warner, B. Scott,T. Williams

Nay: O
Abstain:0
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The Board approved the minutes by consensus.

4. OPEN FORUM SPEAKERS
James Vann

5. OLD BUSINESS
a. Discussion of Ad Hoc Committee

J. Warner moved to discuss this item after the appeal hearings. B. Scott
seconded. The Board voted as follows:

Aye: T. Hall,H. Flanery, E. Lai, R. Stone,J. Warner, B. Scott,T. Williams
Nay: O
Abstain:0

The motion was passed by consensus.

6. NEW BUSINESS
a. Appeals Hearings

i L18-0081, Vu v. Tenant

J. Warner moved to dismiss this case pending a showing of good cause.
R. Stone seconded.

The Board voted as follows:
Aye: T. Hall,H. Flanery, E. Lai, R. Stone,J. Warner, B. Scott,T. Williams
Nay: O
Abstain:0

The motion was passed by consensus.

ii.. T17-0529, Beane v. Tilt Up Development

Appearances: Albert Sukoff Owner Appellant
No Appearance by Tenants

The tenant contested several rent increases and alleged decreased housing
services. The owner appealed from a hearing decision which granted the tenant
restitution for overpaid rent on the grounds that the tenant never received the RAP notice.

The owner contended that he was exempt from the Rent Adjustment Ordinance
on the grounds of new construction based on a prior case in which he submitted a

2
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certificate of occupancy dated October 17, 2008. The hearing decision stated it does not
matter what documents were filed in a prior case and because the owner did not file a
response on a form prescribed by the Rent Adjustment Program he was not allowed to
present documentary evidence or testify.

After arguments made by the parties, questions and Board discussion, R. Stone
moved to remand, with a friendly amendment by B. Scott, which was accepted, to hold a
new hearing to provide the owner the opportunity to file a response on a form prescribed
by the RAP, accompanied by all documents requested by the hearing officer for the July
19, 2018, hearing, to provide an opportunity for the tenant to respond and for the hearing
officer to consider this evidence and decide the exemption issue based on that evidence.

The Board voted as follows:

Aye: H. Flanery,R. Stone,B. Scott,T. Williams
Nay: T. Hall, J. Warner
Abstain: 0

The motion carried.

5a. Discussion of Ad Hoc Committee

Board discussed suggestions by the Program Manager of the types of issues
feasible for the committee, staffing, and jurisdiction of the board, e.g. Board policies and
procedures. The Board discussed procedure for determining who was interested, staffing
and budget issues, and that the ad hoc committee should decide what issues it wants to
tackle and in what order. There was discussion about clarifying the regulations so people
know how to proceed, and move forward, put the committee together, discuss a
procedure for selection of committee members, define the issues and prioritize them,
when the committee should start meeting, and work with the administration to move
forward. The Board discussed formation of an issue oriented committee which would be
fluid, and members could rotate in based on the issues. Various topics were also
discussed.

The Board has authority to revise regulations, confirmed by the City Council.
8.22.040 D of the Ordinance allows the Board to recommend housing policy to the City
Council when requested by the City Council or when the Board otherwise acts to do so.

There was discussion of formation of a policy committee, rather than an ad hoc
committee.

5b. Board Attendance Policy

Staff responded to questions raised by the Board at the prior Board meeting.
3
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J. Warner moved to have board members notify staff if they are unavailable to
attend a meeting but it is not the member’'s duty to find a replacement. H. Flanery
seconded.

The Board voted as follows:

Aye: T. Hall, J. Warner,H. Flanery,R. Stone,B. Scott,T. Williams
Nay: O
Abstain: 0

The motion was approved by consensus.

J. Warner moved to remove the requirement of posting Board attendance on the
Rent Board website. T. Hall seconded.

The Board voted as follows:

Aye: T. Hall, J. Warner,H. Flanery,B. Scott, T. Williams
Nay: O
Abstain: R. Stone

The Board also requested clarification about the attendance requirement in
accordance with the Rent Ordinance.

7. SCHEDULING & REPORTS

a. Establishment of a Policy Committee, Initial Agenda of Topics, and
Selection of Committee Members, and Coordination with RAP Staff re
Staffing and Logistics

b. Revised Board Attendance Policy will be scheduled for a future Board
meeting

8. ADJOURNMENT

The meeting was adjourned by consensus at 9:15 p.m.
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CHRONOLOGICAL CASE REPORT

Case No.: - T18-0328

Case Name: | Amberg v. Rockridge.Real Estate, LLC
Property Address: 3921 Harrison Street, #302, Oakland,.CA |
Parties: Julie Afnberg : (Tenant). |

Nathaniel Reinke (Owner Representative)

TENANT APPEAL.:

Activity : Date

Tenant Petition filed  June21,2018
Owner Response filed | ‘ Oétobér 2,2018
Administrative Decision mailed - November 28,2018 "
Tenant Appeal filed | December 13, 2018
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CITY OF OAKLAND
RENT ADJUSTMENT PROGRAM

P.O. Box

CITY OF OAKLAND

70243

Oakland, CA 94612-0243
(510) 238-3721

Fér date siamp ’
LML PH o223
TENANT P ETITION

Please Fill Qut This Form As Completely As You Can. Failure to provide needed information may

result in your petition belng rejected or delayed.

Please print legibly
Your Name Rental Address (with zip code) Telephone: : :
e E AD 3921 Harrison Street, Apt 302 [510-506-6006 |
Hlie £. Amberg Oakland, CA 94611 "
Your Representative’s Name Mailing Address (with zip code) ‘ Telephone:

Stanley L. Amberg

11 Carolyn Lane
Chappaqua, NY 10514

914-263-7341 |

il: : _
fgtaan.amberg@gmail.co'm

Property Owner(s) name(s)

Mailing Address (with zip code)

Rockridge Real Estate, LLC

1373 Clay Street
San Francisco, CA 94109

Telephone:

Email:

Property Manager or Management Co.
(if applicable)

Nathaniel Reinke

Mailing Address (with zip code)

1373 Clay Street
San Francisco, CA 94109

Rockridge Real Estate, LLC

Telephone:

415-710-7284

Email:
rockridge.re@gmail.com

Number of units on the property: |16 I

Type of unit you rent
(check one)

- & House

Q1 Condominium

| Apartment, Room, or
Live-Work

Are you current on
your rent? (check one)

Yes

Q No

If you are not current on your rent, please explain. (If you are legally withholding rent state what, if any, habltablhty violations exist in

your unit.)

L. GROUNDS FOR PETITION: Check all that apply. You must check at least one box. For all of the
grounds for a petition see OMC-8.22.070 and OMC 8.22.090. I (We) contest one or more rent increases on

one or more of the following. grounds

X[ (a) The CPI and/or banked rent increase notice I was given was calculated incorrectly.

X] (b) The increase(s) exceed(s) the CPI Adjustment and is (are) unjustified or is (are) greater than 10%.

rent increase.

(¢) Ireceived arent increase notice before the property owner received approval from the Rent Adjustment
Program for such an increase and the rent increase exceeds the CPI Adjustment and the available banked

"~ Rev. 7131/17

For mote information phone (510) 238-3721.
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(d) No wrltten notice of Rent Program was glven to me together with the notice of increase(s) 1 am-tJ
contesting. (Only for increases noticed after July 26, 2000.)

(e) The property owner did not give me the required form “Notice of the Rent Adjustment Progralﬁ" at least
6 months before the effective date of the rent increase(s). -y &

e

(f) The rent increase notice(s) was (were) not given to me in compliance with State law. '

() The increase I am contesting is the second increase in my rent in a 12-month period.

<] [XIX] [X]

(h) There is a current health, safety, fire, or bulldmg code violation in my unit, or there are serious problems
with the conditions in the unit because the owner failed to do requested repair and maintenance. (Complete
Section III on following page)

X

(i) The owner is providing me with fewer housing services than I received previously or is charging me for
services originally paid by the owner. (OMC 8.22.070(F): A decrease in housing services is considered an
increase in rent. A tenant may petition for a rent adjustment based on a decrease in housing services.)
(Complete Section IIT on following page)

“(j) My rent was not reduced after a prior rent increase perlod for a Capital Improvement had expired.

(k) The proposed rent increase would exceéd an overall increase 0of 30% in 5 years. (The 5-year perlod
begins with rent increases noticed on or after August 1, 2014).

WIS

(1) I wish to contest an exemption from the Rent Adjustment Ordinance because the exemption was based on

fraud or mistake. (OMC 8.22, Article I)

(m) The owner did not give me a summary of the justification(s) for the increase despite my written request.

List all rent increases that you want to challenge. Begin with the most recent and work bac

11,

(n) The rent was raised illegally after the unit was vacated as set forth under OMC 8.22.080.

RENTAL HISTORY: (You must complete this section)

|f\ttached Part Il to this Petition gives this information.

Date you moved into the Unit: " !:; &Q{Q 9}11t1a1 Rent: $ ?5 0 - QG

When did the owner ﬁrst provide you with the RAP Né’i’ ICE, a written NOTIQE TO TENANTS of the

existence of the Rent Adjustment Program? Date: NN
A notice re

gu,we_e:)'
Q:"s*’rﬂdéw:x‘v Mﬁ,vw-lcPF A Was i envelog

‘mur‘feﬁt Fubdidzsd o or ntroll d by any government agency, including HUD (Section 8)? Yes (No-

(The w prored (392 Harpsdndt.) are covered. b

you need additional space, please attach another sheet. If you never received the RAP Notice you can
contest all past increases, You must check “Yes” next to each increase that you are challenging.

See ATH CHeD

Oak) amﬂ
ards, préeu

~ /month % Qﬁv

ifdﬁever rovided, enter ‘Never
; C’“’bg/ 127/20(

tcﬂ Ji

Did You Receivefa)

Date you Date increase Monthly rent increase Are you Contesting
}\L received the goes into effect this Increase in this Rent Program
)(05{. : notice (mo/day/year) Petition?* Notice With the
&( @P‘ (mo/day/year) From To ' . Notice Of
F @}\p Increase?
o . ; , 9= . ; Z
oyl weos 22fiow 001|209 1215.9q]Si33t,59 BYe ONo | EYe ONo
X %“g‘ioqf 2| jofoy/aor# 215,99 | P Igsegs SV ONo | Qe ONoilst-tws
N / $ $ OYes ONo - OYes ONo Hwe.
) .
$ $ OYes 0ONo OYes 0ONo
$ $ OYes ONo OYes ONo
$ $ OYes ONo OYes [0ONo
| Rev. 73117 For more information phone (510) 238-3721. 2
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* You have 90 days from the date of notice of increase or from the first date you received written notice of the
existence of the Rent Adjustment program (whichever is Iater) to contest a rent increase. (0.M.C. 8.22,090 A 2) If
you did not receive a RAP Notice with the rent increase you are contesting but have received it in the past, you
have 120 days to file a petition. (O.M.C. 8.22.090 A 3) '

Have you ever filed a petition for this rental unit?
& Yes
Q No

List case number(s) of all Petition(s) you have ever filed for this rental unit and all other relevant Petitions:

T12-0158L, [=A6-003F2. [14-0065 ,—

' L (5~00¥3 A
III. DESCRIRTION OF DECREASED OR INADEQUATE HOUSING SERVICES:
Decreased or inadequate housing services are considered an increase in rent, If you claim an unlawful
rent increase for problems in your unit, or because the owner has taken away a housing service you must

complete this sectjon. Aﬂﬁ?h,e_d Part lll to this Petition gives this information.

Are you being charged for services originally paid by the owner? BYes ONo
Have you lost services originally provided by the owner or have the conditions changed? BYes 0ONo
Are you claiming any serious problem(s) with the condition of your rental unit? ®BYes [ONo

If you answered “Yes” to any of the above, or if you checked box (h) or (i) on page 2, please attach a
separate sheet listing a description of the reduced service(s) and problem(s). Be sure to include the
following: ’

1) alist of the lost housing service(s) or problem(s);

2) the date the loss(es) or problem(s) began or the date you began paying for the service(s)

3) when you notified the owner of the problem(s); and

4) how you calculate the dollar value of lost service(s) or problem(s).
Please attach documentary evidence if available,

You have the option to have a City inspector come to your unit and inspect for any code violation. To make an
appointment, call the City of Oakland, Code of Compliance Unit at (510) 238-3381.

IV. VERIFICATION: The tenant must sign:

Ideclare under penalty of perjury pursuant to the laws of the State of California that everything I said
in this petition is true and that all of the documents attached to the petition are true copies of the
originals, '

-

0021 | 2018

T@ws Signau& J - | Datel

[ € HAP 8107

Co ! 1
o }',' et

YARTALE

Rev. 713117 For more information phone (510) 238-3721.




V. MEDIATION AVAILABLE: Mediation is an entirely voluntary process to assist you in reaching an
agreement with the owner. If both parties agree, you have the option to mediate your complaints before a
hearing is held. If the parties do not reach an agreement in mediation, your case will go to a formal hearing
before a different Rent Adjustment Program Hearing Officer.

You may choose to have the mediation conducted by a Rent Adjustment Program Hearing Officer or select an
outside mediator. Rent Adjustment Program Hearing Officers conduct mediation sessions free of charge. If
you and the owner agree to an outside mediator, please call (510) 238-3721 to make arrangements. Any fees
charged by an outside mediator for mediation of rent disputes will be the responsibility of the parties
requesting the use of their services.

Mediation will be scheduled only if both parties agree (after both your petition and the owner’s response have

been filed with the Rent Adjustment Program). The Rent Adjustment Program will not schedule a
mediation session if the owner does not file a response to the petition. Rent Board Regulation 8.22.100.A.

If you want to schédule your case for mediation, sign below.

I agree to have my case mediated by a Rent Adjustment Program Staff Hearing Officer (no charge).'

N <O 0(0/2,1!2£>(%T

x Tenant’s Sighﬁure Date |

V1 IMPORTANT INFORMATION:

Time to File

This form must be received at the offices of the Rent Adjustment Program (“RAP”) within the tlme limit for
filing a petition set out in the Rent Adjustment Ordinance (Oakland Municipal Code, Chapter 8.22). RAP staff
cannot grant an extension of time by phone to file your petition. Ways to Submit. Mail to: Oakland Rent

- Adjustment Program, P.O. Box 70243, Oakland, CA 94612; In person; Date stamp and deposit in Rent
Adjustment Drop-Box, Housing Assistance Center, Dalziel Building, 250 Frank H. Ogawa Plaza, 6" Floor,
Oakland; RAP Online Petitioning System: http://rapwp.oaklandnet.com/petition-forms/. For more
information, please call: (510) 238-3721.

File Review

Your property owner(s) will be required to file a response to this petition with the Rent Adjustment office
within 35 days of notification by the Rent Adjustment Program. When it is received, the RAP office will send
you a copy of the Property Owner’s Response form. Any attachments or supporting documentation from the
owner will be available for review in the RAP office by appointment. To schedule a file review, please call the
Rent Adjustment Program office at (510) 238-3721. If you filed your petition at the RAP Online Petitioning
System, the owner may use the online system to submit the owner response and attachments, which would be
accessible there for your review.

VII. HOWDID YOU LEARN ABOUT THE RENT ADJUSTMENT PROGRAM?

Printed form provided by the owner

Pamphlet distributed by the Rent Adjustment Program
Legal services or community organization

Sign on bus or bus shelter

Rent Adjustment Program web site
Other (describe): __ OFhe Oollt mn(& (\Qﬁ \ C&Q)\%’@ﬁn‘?\‘/

H H |

Rev. 731/17 For more information phone (510) 23 8-3721.

00001




=) | | oy

Part II of Julie Amberg Petition -

Part II. Rental History and Contested Rent Increases

: Bigds2) pi 2
I moved into Unit 302, 3921 Harrison Street, Oakland, CA 94611 in July, 1996 Tﬁe
initial rent was $850/month ‘ _

The current owners of the property at 3921 Harrison Street, Oakland, CA 94611 (“the
Property”) purchased it on June 23, 2017, The Grant Deed for that sale is Exhibit 3 to this
Petition. The Grant Deed identified Rockridge Real Estate, LLC as undivided 19.717%, and
Reinke, LLC as undivided 80.283% grantees as Tenants In Common (“the Current Owners™).

One of the Current Owners, Rockridge Real Estate, LLC (“Rockridge™), sent me a copy
of “Notice of Changes To The Rent Adjustment Ordinance” on August 4, 2017.

My unit 302 is not subsidized or controlled by any government agency other than being
covered by the Oakland Rent Adjustment Program. :

This Petition contests the following rent increases:

(1) The rent increase noticed to me by Rockridge on August 4, 2017 “Sixty (60) Day
Notice Of Change In Monthly Rent.” Exhibit 1. The rent increase notice stated
that the rent increase would go into effect on October 4, 2017. The monthly rent
increase is from $1215.99 to $1,850.83, which is a monthly increase of $634.84.
(a) I'have previously contested the capital-improvements basis of the August 4,

2017 rent increase. I did that in RAP Case No. L15-0073, 525, 655 Hyde

Street CNML, Properties, LLC v. Tenants. The July 19, 2017 Hearing

Decision in that case is currently under appeal. I have informed Rockridge

that the rent increase will not be paid until there is a final decision by the Rent

Board and/or by a court. OMC 8.22.070 D.2, and D.5.

(b) This Petition contests the August 4, 2017 rent increase on four additional
grounds.

(i) The first additional ground is that the Current Owners are precluded, by
their unclean hands, from maintaining the petition in 1.15-0073 and from
obtaining any relief under that petition. Their hands are unclean because
of their willful and deliberate violation of 25 California Code of
Regulations Section 42. The violation is stated in detail in Part III of this

- Petition. 25 CCR Section 72 together with Section 17995 of California
Health and Safety Code make any person who violates Section 42 of 25
CCR guilty of a misdemeanor punishable by a fine not exceeding $1,000
or by imprisonment not exceeding 6 months, or by both such fine and
imprisonment. This ground was not available on the December 15, 2015
date when the owner’s petition was submitted in L.15-0073.

(ii) The second additional ground is that any part or all of the rent increase I
may be asked to pay pursuant to the August 4, 2017 rent increase notice,
or any other rent increase notice based on L15-0073, is barred by OMC
8.22.070 A.l.a. The rent on my unit 302 was previously increased in each
of the years 2012, 2013, 2014, 2015, 2016 and 2017 by reason of the
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Part IT of Julie Amberg Petition

capital improvement pass throughs which I paid pursuant to the November
28, 2012 Hearing Decision in RAP Case No. T12- 0151 Amberg 2
Lapham Company.

(iii) The third additional ground is that any part or all of the rent increase that I
may be asked to pay pursuant to the August 4, 2017 rent increase notice,
or any other rent increase notice based on L15-0073, is also barred under
OMC 8.22.070 A.1.a. by any rent increase I may be required to pay
pursuant to the May 17, 2018 notice of rent increase described below.
This ground was not available on the December 15, 2015 date when the
owner’s petition was submitted in L.15-0073.

(iv) The fourth additional ground is that any pat or all of the rent increase I
may be asked to pay pursuant to the August 4, 2017 notice, or any other
rent increase notice based on L.15-0073, is barred because the Current
Owners have violated OMC 8.22.640, including without limitation
8.22.640 A.1. and E.2., in bad faith, This Petition shall serve as notice to
the Current Owners pursuant to OMC 8.22.650. Tenant Amberg reserves
all rights and remedies under OMC 8.22.650 and 670.

(2) The rent increase noticed to me by Rockridge bya letter dated May 17, 2018
“Thirty (30) Day Notice Of Change In Monthly Rent”. Exhibit 2. [received the
letter on May 22, 2018, when I found it taped to the door of my apartment. The

_ notice stated that the monthly increase is from $1,215.99 to $1,337.59, whichis a .
monthly increase of $121.60. The stated basis of the rent increase is banked CPI.
The increase purports to go into effect July 1, 2018. In this Petition, I am
contesting the May 17, 2018 rent increase on the followmg grounds:

(a) The Current Owners have decreased housing services. OMC 8.22.070 B.2.c.
This is explained in Part III of this Petition.

~ (b) The banking CPI rent increase in the May 17,2018 notlce is not correctly

calculated. OMC 8.22.070 B.2.e. The errors include, without limitation,
failing to account for the rent increases I paid for capital improvements in -
each of the years 2012, 2013, 2014, 2015, 2016 and 2017. My rent was
increased in each of the years 2012, 2013, 2014, 2015, 2016 and 2017 by
reason of capital improvement pass throughs which I paid pursuant to the
November 28, 2012 Hearing Decision in RAP Case No. T12-0151 Amberg V.
Lapham Company. '

(c) The banking CPI rent increase in the May 17, 2018 notice is not correctly
calculated for an additional reason. To the best of my recollection, I paid a

~ CPI rent increase for each of the years 2008, 2009, 2010 and 2011. My

recollection is confirmed by the tables attached to the May 17, 2018
Rockridge letter. The tables admit that my rent would be increased on 7/1/11
by $23.84, bringing the rent to “$1,216”. The only way my rent could have
been increased in steps (as shown in the tables) from $1,117, in 7/1/07,t0
$1,216.00, in 7/1/11, is for me to have actually paid the CPI rent increases (as
shown in the tables) on or about 7/1/08, 7/1/09, 7/1/10, and 7/1/11. The May
17 Rockridge letter admits that my “Current Rent” is “$1,215,99”. The only
way my current rent could be $1,215.99 is for me to have actually paid the
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Part II of Julie Amberg Petition

CPI rent increases stated in the tables for each of the years 2008, 2009, 2010,
and 2011.

(d) Any part or all of the rent increase I may be asked to pay pursuant to the May
17. 2018 notice, or any other rent increase notice based on CPI banking for the
years 2008, 2009, 2010, and 2011, is barred because I paid the applicable CPT
rent increase for each of those years.

(e) Any part or all of the rent increase I may be asked to pay pursuant to the May
17. 2018 notice, or any other rent increase notice based on CPI banking, is
barred by OMC 8.22.070 A.1.a. My rent was increased in each of the years
2012, 2013, 2014, 2015, 2016 and 2017 by reason of capital improvement

~pass throughs which I paid pursuant to the November 28, 2012 Hearing
Decision in RAP Case No. T12-0151, Amberg v. Lapham Company.

() Any part or all of the rent I may be asked to pay pursuant to the May 17. 2018
notice, or any other rent increase notice based on CPI banking, is barred by
OMC 8.22.070 A.1.a. by reason of the rent increase I am being asked to pay in
the August 4, 2017 notice of rent increase.

(g) The Current Owners are precluded by reason of uriclean hands from asserting
any rent increase. Their hands are unclean because of their willful and
deliberate violation of 25 California Code of Regulations Section 42. The
violation is stated in detail in Part III of this Petition.

(h) Any part or all of the rent increase I may be asked to pay pursuant to the May
17,2018 notice, or any other rent increase notice based on CPI banking, is
barred because the Current Owners have violated OMC 8.22.640, including
without limitation 8.22.640 A.1. and E.2., in bad faith. This Petition shall
serve as notice to the Current Owners pursuant to OMC 8.22.650. Tenant -

 Amberg reserves all rights and remedies under OMC 8.22.650 and 670

Tenant Amberg previously filed a petition in the RAP for this rental un1t It is the
petition in T12-0151, 1dent1ﬁed above.

Other relevant RAP petitions are the petitions in L15-0073, identified above, and 1.14-
0065, 525, 655 Hyde Street CNML, Properties, LLC v. Tenants. In L14-0063, the landlord
petitioned to exempt the Property from the Rent Adjustment Program on the ground of
substantial rehabilitation. The Hearing Officer’s decision denied the petition. The Hearing
- Officer’s decision was affirmed by the Rent Board. One or more of the Current Owners have
petitioned the Superior Court for a writ of administrative mandamus.
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Part III of Julie Amberg Petition

Part III. Description of Decreased or Inad@quate Housing Services
I am being charged for services oﬁginally paid by the previbus owner.
L have lost services originally paid by the previous ownér, and conditions héve changed.
I am claiming serious problems with the condition of my rental unit and the building

. The property at issue is located at 3921 Harrison Street, Oakland, CA. It is an apartment
house with 16 apartments (“the Property”). I have continuously resided in apartment #302 at the
Property since July 1996. To the best of my recollection, a manager of the Property has resided
at the Property from the beginning of my tenancy in 1996 through June 2017. During that time,
the resident manager provided housing services to me and the other tenants at the Property.
Those services included, without limitation, keeping watch for — and reporting -- fires and
floods, keeping watch for — and reporting -- breakdown of heat and elevator services, keeping-
watch for — and reportlng breakdown of other equipment such as building locks and the garage
~door, keeping watch for — and reporting — vandalism such as tampering with mail boxes,
managing the disposal of trash and garbage, and keeping the interior hallways and other areas
clean. I relied on those services for the safety and well-being of myself and my young child.

Since approximately June 30, 2017, no manager has resided at the Property. Since that
date, I have suffered and continue to suffer an ongoing decrease in housing services by reason of
my being deprived of the services of a resident manager at the Property.

The current owners of the Property purchased it on June 23,2017. The Grant Deed for
that sale is Exhibit 3 to this Petition. The Grant Deed identified Rockridge Real Estate, LLC as
undivided 19.717%, and Reinke, LLC as und1v1ded 80.283% grantees as Tenants In Common
(“the Current Owners”). v

On information and belief, one or more principals, agents or employees of the Current
Owner knew or reasonably should have known, before and/or on the June 23, 2017 purchase of
the Property, that a manager of the Property had been residing in, and was then residing in, the
Property.

On information and belief, on or before June 30, 2017 one or more principals, agents or
employees of the Current Owner terminated the services of the person(s) who was/were the
resident manager of the Property.

A letter dated June 12, 2018 to “Dear Resident” of the Property, which I received on that
date, was signed by Nathaniel Reinke and identified him as “3921 Harrison St Property
 Manager.” A copy of the letter is Exhibit 4 to thls Petition.

Mr. Reinke has never resided at the Property. He has not identified to me anyone else
residing at the Property as the resident manager of the Property.
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Part III of Julie Amberg Petition

Section 42 of 25 California Code of Regulations states, “A manager ... or other _
responsible person shall reside upon the premises and shall have charge of every apartment
house in which there are 16 or more apartments, ... in the event that the owner of the apartment
house ... does not reside on the premises.”

To the best of my knowledge, information and belief, no “manager” or “responsible
person” or “owner” has resided at the Property after June 30, 2017. o

I first learned of 25 CCR Section 42 in June 2018. I first learned in June 2018 that the
law requires a manager or responsible person or an owner to reside at the Property. This Petition
is being filed less than 90 days after I first learned that the law requires a manager or responsible
person or an owner to reside at the Property.

I and the other tenants residing at the Property have effectively and unlawfully been
given a rent increase by reason of the reduction of housing services caused by the failure of the
Current Owners of the Property to have a manager or responsible person or owner reside at the
Property after June 30, 2017.

On information and belief, the Current Owners of the Property have been unlawfully and
unjustly enriched by their failure to comply with 25 CCR Section 42 after June 30, 2017. The
most recent resident manager of the Property resided in apartment 303, in June 2017. I believe
the resident manager vacated apartment 303 on or about June 30, 2017. Ido not now know the
precise rent which the resident manager was paying, but will request that information at the
hearing of this Petition. I understand that a resident manager of an apartment building such as
the Property is an employee of the owner of the building. California Industrial Welfare
Commission Order No. 5-001, Section 10, states that in 2017 no more than $564.81/month
($593.05 in 2018) may be credited against an employer’s minimum wage obligation. A posting -
on Zillow.com states that on October 17, 2017 apartment 303 was being offered for rent at
$2,595/month. By failing to have a manager reside at the Property, the Current Owners of the
Property were unlawfully and unjustly enriched by at least the difference between $2,595/month
and $564/81/month (= $2,030.10/month) for each of the months in 2017 when there was no
resident manager at the Property, and by at least the difference between $2,595/month and
- $593.05/month (= $2,001.95/month) for each of the months in 2018 when there was no resident
manager at the Property, The amount the Current Owners were unlawfully and unjustly enriched
in 2017 was at least $12,180.60; in 2018, at least $12,011.70. The total for 2017 and 2018 is at
least $24,192.30. The amount (at least $24,192.30) by which the Current Owners of the Property .
was unlawfully and unjustly enriched is a proper measure of the value of the decreased housing
services for the 16 apartments at the Property. I resided in apartment 302 during the entire time
(July 2017 to the present date) when no manager resided at the Property, and therefore at least
1/16 of $24,192.30, i.e., at least $1,512.02, is a proper measure of the value of the decreased

- housing services suffered by me to date. On that basis, I respectfully Petition for an immediate
one-time downward adjustment of my rent in the amount of at least $1,512.02, and, in addition, I
respectfully Petition for an ongoing downward adjustment of my rent in the amount of at least
$125.12/month starting no later than July 1, 2018 and contmumg thereafter until a manager of
the Property resides at the Property. - )
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Part IIT of Julie Amberg Petition

In addition, the Current Owners of the Property were unlawfully and unjustly enriched by
the amounts the Current Owners would have had to pay to the State of California for State
disability taxes and unemployment taxes for a resident manager, and the Current Owners were
unlawfully and unjustly enriched by the amounts the Current Owners would have had to pay to
the Federal Government as the Current Owners’ one-half share of the resident manager’s Social
Security and Medicare taxes. I am not now able to quantity those amounts, but will attempt to do
so after discovery of information from the Current Owners of the Property and the prior owner,
which mformatmn W111 be requested at the hearing of this Petition.

In addition, the Current Owners were unlawfully and unjustly enriched by the wages and
benefits the Current Owners would have had to pay and provide (but failed to pay and provide) a
resident manager. The minimum wage in Oakland in 2017 was $12.86/hour; in 2018, it is
$13.23/hour. Iam not now able to quantify the number of hours a resident manager would have
worked and been paid, but will attempt to do so after discovery of information from the Current
Ownerss of the Property and the prior owner, which information will be requested at the hearing

" of this Petltlon

The Current Owners of the Property have violated OMC 8.22.640, including without
limitation 8.22.640 A.1. and E.2., in bad faith. This Petition shall serve as notice to the Current
Owners pursuant to OMC 8.22.650. Tenant Amberg reserves all rights and remedies under
OMC 8.22.650 and 670. |

Tenant Amberg reserves the right to amend and/or supplement this Petition to take into
account information discovered in the future.
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CITY OF OAKLAND ST stanp.
RENT ADJUSTMENT PROGRAM Zf} GCT -2 BB & &9
P.O. Box 70243

Oakland, CA 94612-0243

i (510) 238-3721 '
CITY OF OAKLAND  ( )2 _ ; , .| PROPERTY OWNER

RESPONSE

Please Fill Out This Form As Com letely As You (,an Failure to provide needed information
may result in your response being rejected or delayed.

CASENUMBERT - - T18:0328 é%k%w@’

Your Name mplete Address (with zip code) Telephone:
o 137 Clay Street, Apt #11 415-710-7284 .
Rockridge Real Estate .| San Francisco, CA 94109
Email:
rockridge.re@gmail. com
Your Representative’s Name (if any) Complete Address (with zip code) - Telephone:
" Nathaniel Reinke . 1373 Clay Street, Apt #11 . 415-710-7284
San Francisco, CA 94109 Email;
rockrldge re@gmall com
Tenant(s) Name(s) Complete Address (with zip code)
Julie Amberg 3921 Harrison Street, Apt #302
: Oakland, CA 94611
Property Address (If the property has miore than one address, List all addresses) Total number of units on
3921 Harrison Street ' property
Oakland, CA 94611 16
Have you paid for your Oakland Business License? Yes & No [ Lic. Number; 00798122

‘The property owner must have a current Oakland Business License. If it is not current, an Owner Petition or
Response may not be considered in a Rent Adjustment proceeding. Please provide proof of payment.

Have you paid the current year’s Rent Program Service Fee ($68 perunit)? Yes @ No L1 APN: 12-929-11

The property owner must be current on payment of the RAP Service Fee. If the fee is not current, an Owner Petition
or Response may not be considered in a Rent Adjustment proceeding. Please provide proof of payment '

Date on whlch you acqulred the building: % / _ff_ / 2017

Is there more than one street addres»s’von the parcel? Yes [0 No»d.

Type of unit (Ciréle One): House / Condominium/ Ag @ , room, or live-work

L JUSTIFICATION FOR RENT INCREASE You must check the appropriate justification(s)

box for each increase greater than the Annual CPI adjustment contested in the tenant(s) petition.
For the detailed text of these justifications, see Oakland Municipal Code Chapter 8.22 and the Rent

1

Forvmor.e information phone (510)-238-3721.
Rev. 3/28/17 ’
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Board Regulations. You can get additional information and copies of the Ordinance and
Regulations from the Rent Program ofﬁce in person or by phoning (510) 238-3721.

You must prove the contested rent increase is justified. For each justification checked on the
following table, you must attach organized documentary evidence demonstrating your entitlement
to the increase. This documentation may include cancelled checks, receipts, and invoices.
Undocumented expenses, except certain maintenance, repair, legal, accounting and management
expenses, will not usually be allowed. :

Date of Banking Increased Capital Uninsured “Debt - Fair
Contested (deferred Housing Improvements  Repair Service Return
Increase annual Service Costs ' Costs
increases ) . .
07/01/2018 0 Y o o O
10/15/2018 : 0 O ] 0o 0 '
| O o O O O

If you are justifying additional contested increases, please attach a separate sheet.

II. RENT HISTORY If you contest the Rent History stated on the Tenant Petition, state the
correct information in this section. If you leave this sectlon blank, the rent history on the tenant’s
petition will be consulered correct

The tenant moved into the rental unitvon' July ?0' 1996

- 87500/ month.

The tenant’s initial rent including all services provided was: §
Have you (or a previous Owner) given the City of Oakland’s form entitled “NOTICE TO TENANTS OF
RESIDENTIAL RENT ADJUSTMENT PROGRAM?” (“RAP Notice™) to all of the petitioning tenants'7
Yes _ ¥ No__  Idow t know :

If yes, on what date was the Notice first given? __ June 24 2017

Is the tenant current on the rent? Yes X No

Begin with the most recent rent and work backwards. If you need more spacé please attach another sheet.

Date Notice Date Increase Rent Increased Did you provide the “RAP
Given Effective _ : NOTICE” with the notice
(mo./day/year) From __To 1 of rent increase?
91472018 . 10/15/2018 $ 1215.99 $ 1337.58 X Yes [INo
5/17/2018 07/01/2018 § 121599 § 1337.59 XYes [1No
is noti /14/18 a overpayment of rent was reimbursed . '
08/04/2017 10/04/2017 1§ 121599 $ 1850.83 ®Yes [No
$ 13 OYes 0ONo
$ $ OYes [ONo
2
For more information phone (510)-238-3721,
Rev. 3/28/17 ;
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L EXEMPTION

If you claim that your property is exempt from Rent Adjustment (Oakland Municipal Code
Chapter 8.22), please check one or more of the grounds:

. The unit is a single family residence or condominium exempted by the Costa Hawkins Rental
Housing Act (California Civil Code 1954.50, et seq.). If claiming exemptlon under Costa-HawKins,
please answer the following questions on a separate sheet:

Did the prior tenant leave after being given a notice to quit (Civil Code Section 1946)7
Did the prior tenant leave after being given a notice of rent increase (Civil Code Section 827)?
Was the prior tenant evicted for cause?
Are there any outstanding violations of building housing, fire or safety codes in the unit or building?
Is the unit a single family dwelling or condominium that can be sold separately?
" Did the petitioning tenant have roommates when he/she moved in?
If the unit is a condominium, did you purchase it? If so: 1) from whom? 2) Did you purchase the entire
building?

NN R WN -

0 The rent for the unit is controlled, regulated or subsidized by a governmental unit, agency or
authonty other than the City of Oakland Rent Adjustment Ordinance.

O The unit was newly constructed and a certificate of ocoupancy was issued for it on or after
January 1, [983.

O On the day the petition was filed, the tenant petmoner was a resident of a motel, hotel, or
boarding house less than 30 days.

O The subject unit is in a building that was fehabilitated ata cost of 50% or more of the average
basic cost of new construction. :

a The unit is an accommodation in a hespital, convent, monastery, extended care facility,
convalescent home, non—profit home for aged, or dormltory owned and operated by an educational
institution. :

O The unit is located in a building with three or fewer units. The owner occupics one of the units
continuously as his or her principal residence and has done so for atleast one year.

IV. DECREASED HOUSING SERVICES

If the petitidn filed by your tenant claims Decreased Housing Services, state your position regarding the
tenant’s claim(s) of decreased housing services. If you need more space attach a separate sheet. Submit
any documents, photographs or other tangible evidence that supports your position.

Y. VERIFICATION

I declare under penalty of perjury pursuant to the laws of the State of California that all
statements m ade in this Response are true and that all of the documents attached hereto

‘wm | éz / ’Z?/ M&

dperty Owner’s Signature Date

For more information phone (510)-238-3721.

Rev. 3/28/17
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IMPORTANT INFORMATION:
Time to File

This form must be received by the Rent Adjustment Program (RAP), P.O. Box 70243, Oakland,

- 'CA 94612-0243, within 35 days after a copy of the tenant petition was mailed to you. Timely
mailing as shown by a postmark does not suffice. The date of mailing is shown on the Proof of

- Service attached to the response documents mailed to you. Ifthe RAP office is closed on the last
day to file, the time to file is extended to the next day the office is open.

You can date-stamp and drop your Response in the Rent Adjustment drop box at the Housing
Assistance Center.. The Housing Assistance Center is open Monday through Friday, except
holidays, from 9:00 a.m. to 5:00 p.m.

File Review

You should have received a copy of the petition (and claim of decreased housing services) filed
by your tenant. When the RAP Online Petitioning System is available, you will be able to view the
response and attachments by logging in and accessing your case files. If you would like to review the
attachments in person, please call the Rent Adjustment Program office at (510) 238- 3721 to
make an appointment.

Mediation Program '

Mediation is an entirely voluntary process to assist you in reaching an agreement with your
tenant. In mediation, the parties discuss the situation with someone not involved in the dispute,
discuss the relative strengths and weaknesses of the parties’ case, and consider their needs in the
situation. Your tenant may have agreed to mediate his/her complaints by signing the mediation
section in the copy of the petition mailed to. you. If the tenant signed for mediation and if you
- also agree to mediation, a mediation session will be scheduled before the hearing with a RAP
staff member trained in mediation. '

If the tenant did not sign for mediation, you may want to discuss that option with them. You and
your tenant may agree to have your case mediated at any time before the hearing by submitted a
written request signed by both of you. If you and the tenant agree to a non-staff mediator, please
call (510) 238-3721 to make arrangements. Any fees charged by a non-staff mediator are the
responsibility of the parties that participate. You may bring a friend, representative or attorney
to the mediation session. Mediation will be scheduled only if both parties agree and after your
response has been filed with the RAP.

If you want to schedule your case for medlatlon and the tenant ha hae already agreed to
medlatlon on tl their petition, sign below :

Kiee t &\ XCWY a Rent Adjustment Progam Staff member at no charge.
_ -
&\ [1- / 7@{%

Property Owner s Signature | Date

For more information phone (510)-238-3721.
Rev. 3/28/17 '
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September 27,2018

Addendum to Property Owner Response: Case # T-18-0328 M&%ﬁﬂ

Response to tenant’s Grounds for Petition: :
(a) Calculations were based on the City of Oakland s Rent Adjustment Program’s Banked

Rent Calculator. They were not calculated incorrectly.

(b) The banked rent increases are NOT greater than ten percent (10%) as outlmed in the

City of Oakland’s Rent Adjustment Program’s Banked Rent Calculator. A copy of this
was provided to the tenant at the time of the increases and they are attached to thls_ -
addendum.

(c) Prior approval is not-required for banked rent increases.
(d) N/A
(e) The Rent Adjustment Program (RAP) notice is attachedto any and all notlces that |

deliver. It was attached to all of the rent increases that are in question.

(f) The rent increase notices were delivered properly. The notices were posted to the door’

-and mailed via USPS first class mail.

(g) Although | would disagree that the Aug 4, 2017 60 day notice of a cap-ex rent increase

was an “actual” rent increase due to the fact that the staff hearing officer noted in her
decision dated July.19, 2017 which is attached, order #3 of the decision, states that “The

. effective date of the increase(s) is March 1, 2016”, in the interest of moving the process

along more quickly I have rescinded the March 17, 2018 30 day banked rent increase. |

“-included a check to the resident for the “overpayment” of rent for the months July,
. August and September the three months prior to the rentincrease being rescinded. On

the same day the March 17, 2018 notice was rescinded | reissued a new 30 day notice of
banked rent increase along with the banked rent calculator both of which were
delivered on September 14,.2018. The new rent increase notice and banked rent
calculator were both posted to the tenant’s door as well as mailed via USPS on
September 14, 2018. The City of Oakland Rent Adjustment Program (RAP) notice was
also included along with this new rent increase. The new rent increase notice falls
outside of the 12 months since the August 4, 2017 60 day notice would have gone into
effect, should it be ruled that that notice was an actualrent increase even though the
staff hearing officer’s decision states otherwise. The staff hearing offlcer s decision is
attached.

(h) The tenant makes no specific claim of health, safety, fire or building code violations in

her attached statement. She has never noticed me of any issues with her unit. | have
muitiple times asked her of any issues in the unit and she has never told me of any.
None of these health, safety, fire or building code violations eXIst on the property or in
her unit.

There is a resident manager at the building. |, Nathaniel Reinke, act as an agent for
Rockridge Real Estate the Property Manager. Property manager should not be confused
for the resident manager. These are two separate and distinct positions. There is no
requirement that | notify the tenant of who my resident manager is. The resident
manager works for the Property manager, Rockridge Real Estate.
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(i) N/A :
(k) No other rent increase has gone into effect for this tenant in years. Her rent to this day

remains the same as it was five years ago.

(I) thave no clue what the tenant is referring to. We are in the process of exempting the

property but no final decision has been made. We continue to follow all C|ty of Oakland
~-Rent Adjustment Program rules and regulations. - '

(m)N/A
(n) N/A

Response to Part l1l: Tenant’s Description of Decreased or Inadequate Housing Serwces

w

_ There are no services that were originally paid by the owner that the tenant is now

paying for.
There are no lost services orlgmally provrded by the owner nor have any condrtlons
changed. » :

‘There are no serious problem(s) with the condition of the tenant’s rental unit. | have

inquired multiple times about any issues in Ms. Amberg s unit and have never been told
of any.

There are no lost housing setvices. She claims there is no 'resident manager. This is not

true. There is a resident manager living onsite. Her claim is that Rockridge Real Estate,

“and Nathaniel Reinke is its agent, is acting as property manager and that they do not live
~onsite so they are in violation of the resident manager regulations. While it is true

Rockridge Real Estate with Nathaniel Reinke as its agent are the property manager and

~ they do not live onS|te they are not the re5|dent manager. Thereis a re5|dent manager

who lives onsite. :

There have been no losses or problems. :

Ms. Amberg has never notified me of any of the issues mentioned in her tenant petition.
There are no lost services nor any problems and as such there can be no dollar amount
to the absence of a loss. The tenant does hot even try to attribute a dollar amount.
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250 FRANK H. OGAWA PLAZA, SUITE 6313, OAKLAND, cA 94612 CITY OF OAKLAND

Housing and Commumty Development Department TEL (510) 238-3721

Rent Adjustment Program FAX (510) 238-6181
: TDD (510) 238-3254

ADMINISTRATIVE DECISION
CASE NUMBER: | T18-0326 Garcia v Rockridge Real Estate, LLC
o T18-0327 McMahon et al v. Rockridge Real Estate, LLC
T18-0328 Amberg v. Rockridge Real Estate, LLC

PROPERTY ADDRESS: 3921 Harrison Street, Oakland, CA -

PARTIES: ' Kate Garcia, @ Tenant
Fernando Garcia, Tenant
Mari Oda, ~ Tenant
. Todd McMahon, Tenant
“Julie Amberg, Tenant

Nathaniel Reinke, Owher Representatlve ,

BACKGROUND

T18-0326 Garcia v. Rockridge Real Estate, LLC '

Tenants Kate and Fernando Garcia filed a petition on June 21, 2018, contesting a
rent increase notice dated May 17, 2018, which proposed to raise their rent from
$1,276.42 to $1,404.08, effective July 1, 2018, as well as all prior rent increases.

July 1, 2018 Rent Increase

The owner served a notice to the tenants rescinding the July 1, 2018, rent
increase on September 13, 2018, and reimbursed the tenants in the amount of $382.92
for three months of rent overpayments in July, August, and September. The owner
notified the Rent Adjustment Program of the rescission on October 2, 2018. Itis
undisputed that the July 1, 2018, rent incréase was rescinded and all rent overpayments
were returned to the tenants. Therefore, this claim is dismissed.

Rent Increases from 2008 through 2017

For a petition contesting a rent increase, the petition must be filed within ninety
(90) days after the date the owner serves the rent increase notice or the date the tenant
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first receives written notice of the RAP Notice, whicheveris later.! The tenants stated -
on their petition that they first received the RAP Notice in2006. To be considered
timely, the portion of the tenants’ petition contesting rentincreases from 2008 through
2017 should have been filed within ninety (90) days of the rent increase. The tenants
did not file their petition until 2018. Therefore, the challenge to the prior rent increases
is denied as untimely. ‘ . '

, There are no other outstanding issues to be decided . Therefore, tenant petition
T18-0326 is dismissed.

T18-0327 McMahon et al v. Rockridge Real Estate, LLC

Tenants Mari Oda and Todd McMahon filed a petition on June 21, 2018, .
contesting a rent increase ndtice dated May 17, 2018, which proposed to raise their rent
from $995.38 to $1,094.92, effective July 1, 2018, In their petition, the tenants are also
contesting a rent increase dated August 4, 2017, which pioposed to raise their rent from
$995.38 to $2,039.38, effective October 4, 2017.

“July 1, 2018 Rent Increase

The owner served a notice to the tenants rescinding the July 1, 2018, rent
increase on September 13, 2018, and reimbursed the tenants in the amount of $298.62
for three months of rent overpayments in July, August, and September. The owner
notified the Rent Adjustment Program of the rescission on October 2, 2018. It is
undisputed that the July 1, 2018, rent increase was rescinded and all rent overpayments
were returned to the tenants. Therefore, this claim is dismissed. -

2017 Rent Increase

For a petition contesting a rent increase, the petition must be filed within ninety
(90) days after the date the owner serves the rent increase notice or the date the tenant
first receives written notice of the RAP Notice, whichever is later.2 The tenants stated
on their petition that they first received the RAP Notice in 2012. To be considered
timely, the tenants’ petition contesting the 2017 rent increase should have been filed
‘within ninety (90) days of the rent increase. The tenants did not file their petition until
2018. Therefore, the challenge to the 2017 rent increase is denied as untimely.

There are no other outstanding issues to be decided. Therefore, tenant petition
T18-0327 is dismissed. '

T18-0328 Amberg v. R‘ockridqe Real Estate, LLC

Tenant Julie Amberg filed a petition on June 21 , 2018, contesting a rent increase
notice dated May 17, 2018, which proposed to raise her rent from $1,215.99 to’

'O.M.C. §8.22.090A(2)
20.M.C. §8.22.090A(2)
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$1,337.59, effective July 1, 2018. In her petition, the tenant is also contesting a rent
increase dated August 4, 2017, which proposed to raise her rent from $1,215.99 to
$1,850.83, effective October 4,2017. Finally, the tenant s alleging decreased housing
services based on the lack of an onsite resident managersince June 30, 2017

| July 1, 2018, Rent lncrease

The owner served a notice to the tenant rescinding the July 1, 2018, rent
increase on.September 13, 2018, and reimbursed the tenant in the amount of $364.80 .
for three months of rent overpayments in July, August, and September.  The owner
notified the Rent Adjustment Program of the rescission on October 2, 2018. Itis
undisputed that the July 1, 2018, rent increase was rescinded and all rent overpayments
were returned to the tenant. Therefore, this claimis dismissed. :

.

2017 Rent Increase

For a petition contesting a rent increase, the petition must be filed within ninety
(90) days after the date the owner serves the rent increase notice or the date the tenant
first receives written notice of the RAP Notice, whichever s later.® Official Notice is
taken of the Hearing Decision in Case Number T12-0151, which references a RAP
Notice issued to the tenant on March 23, 2012. It is found that the tenant received the
- RAP Notice as early as March 23, 2012, if not earlier. Tobe considered timely, the
tenant’s petition contesting the 2017 rent increase should have been filed within ninety.
(90) days of the rent increase. The tenant did not file herpetition until 2018. Therefore,
the challenge to the 2017 rent increase is denied as untimely. o

- Decreased Housing Service — Lack of Onsite Resident Manager

The Oakland Rent Ordlnance provides that for a petition claxmlng decreased

housing services:
a. If the decreased housing is the result of a noticed or discrete change in

services provided to the tenant, the petition must be filed within ninety days of

whichever of the following is later:
i. The date the tenant is noticed or first becomes aware of the decreased.

housing setrvice; or
u The date the tenant first receives the RAP Notice 4

‘The tenant stated on her petition that'she has not had an onsite resident
manager since June 30, 2017. The lack of an onsite resident manager is a discrete
change in services provided to the tenant. To be considered timely, this claim should
have been filed within ninety days of June 30, 2017. Thetenant's petition was filed on
June 21, 2018, almost a year later. Therefore, this claim is denied as untimely.

SOM.C. §8.22.090A(2)
* O.M.C. Sectjon 8.22.090(A)(3)
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There are no other outstanding issues to be decided. Therefore, tenant petltlon
T18-0328 is dismissed.

REASON FOR ADMINISTRATIVE DECISION

An Administrative Decision is a decision issued without a hearing. The purpose of
a hearing is to allow.resolution of disputes of material fact. However, in this case,
sufficient uncontested facts have been presented to issue a decision without a hearing -
and there are no material facts in dtspute Therefore, an Administrative Decision is
being issued. \

REQUEST TO CHANGE DATE OF PROCEEDING

- The tenants filed a request to change date of proceeding on November 21, 2018.
- Since Tenant Petitions T18-0326, T18-0327, and T18-0328 have been dismissed, and
the hearing scheduled for December 3, 2018 is cancelled, a continuance in thls '
proceeding is denied.

ORDER

‘ 1. Tenént Petitions T18-0326, T18-0327, and T18-0328 are dismissed.
2. The hearing 'scheduled for December 3, 2018, is cancel!ed

. quht to Appeal This decision is the final decision of the Rent Adjustment
Program. Either party may appeal this decision by filing a properly completed appeal
using the form provided by the Rent Adjustment Program. The appeal must be received
within twenty (20) days after service of the decision. Thedate of service is shown on the
‘attached Proof of Service. If the Rent Adjustment Office is closed on the last day to file,

the appeal may be fnled on the next business day.

Dated: November 27, 2018 Mainfoona Sant Ahmad
Hearing Officer
Rent Adjustment Program
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PROOF OF SERVICE
Case Numbers T18-0326, T18-0327,% T18-0328

\,

Iam a resident of the State of California at least eighteen years of age.lam not.ei party to the Residéné?lelzif;;f
Adjustment Program case listed above. T am employed in Alameda County, Cahforma. My business addr
250 Frank H. Ogawa Plaza, Suite 5313, 5th Floor, Oakland, California 94612.

Today, I served the attached documents listed below by placing a truecopy of it in a-sealed envelope in aSCi?e'
of Oakland mail collection receptacle for mailing on the below date at 250 Frank H. Ogawa Plaza, Su
53183, 5th Floor, Oakland, California, addressed to: :

Documents Included
Administrative Decision

Owners R
Nathaniel Reinke =
Rockridge Real Estate, LLC
1373 Clay Street

San Francisco, CA 94109

Ray McFadden
Mandana Properties
4200 Park Blvd #130
Oakland, CA 94602

Tenants

Julie E Amberg

3921 Harrison Street #302
Oalkland, CA 94611 ‘

Kate & Fernando Garcia
3921 Harrison Street #202
- Oakland, CA 94611

Mari QOda
3921 Harrison Street #304 )
Oakland, CA 94611

Todd McMahon o
3921 Harrison Street #304
Oakland, CA 94611

Tenant Representative
Stanley Amberg

11 Carolyn Lane
Chappaqua, NY 10514

I 'am readily familiar with the City of Oakland’s practice of collection and processing correspondence for
mailing. Under that practice an envelope placed in the mail collection receptacle described above would be
deposited in the United States mail with the U.S. Postal Service on that same day with first class postage

thereon fully prepaid in the ordinary course of business.
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I declare under penalty of perjury under the laws of the State of California that the above is true and correct.
Executed on November 28, 2018 in Oakland CA.

Maxine Visaya
Oakland Rent Adjustme Program
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Julie E. Amberg

CITY OF OAKLAND { 'jf‘fmp- B 58
RENT ADJUSTMENT PROGRAM o
250 Frank Ogawa Plaza, Suite 5313
Oakland, CA 94612 A
: 10) 238-3
CITY OF OAKLAND (510) 238-3721 APPEAL
Appellant’s Name

[J Owner X Tenant

Property Address (Include Unit Number)
3921 Harrison Street Oakland, CA 94611 Unit #302

Appellant’s Mallmg Address (For receipt of notices)
3921 Harrison Street, #302

Case Number T1 8;0328

Oakland, CA 94611

Date of Decision appealed
November 27, 2018

-N ame of Representative (if any) N Representative’s Mailing Address (For notices)

Stanley L. Amberg 11 Carolyn Lane
' Chappaqgua, NY 10514

Please select your ground(s) for appeal from the list below. As partof the appeal, an explanation must
be provided responding to each ground for which you are appealing, Each ground for appeal listed .
below includes directions as to what should be included in the explanation.

1) There are math/clerical errors that require the Hearing Decision to be updated. (Please clearly'

explain the math/clerical errors.)

2) Appealing the decision for one of the grounds below (required):

"a) X The decision is inconsistent with OMC Chapter 8.22, Rent Board Regulations or prior decisions
of the Board. (In your explanation, you must identify the Ordinance section, regulation or prior Board
decision(s) and describe how the description is inconsistent.).

b) [ The decision is inconsistent Wlth decisions issued by other Hearing Officers. (In your explanatzon
© youmust zdemzﬁ) the prior inconsistent decision and explain how the decision is inconsistent,)

¢) X The decision raises a new policy issue that has not been decided by the Board. (In your explanation,
you must provide a detailed statement of the issue and why the issue should be decided in your favor.).

d) X Che decision violates fed‘eral, state or local law. (In your explanation, you must provide a detailed

statement as to what law is violated.)

\

e) X The decision is not supported by substantial evidence. (In your explanation, you must explain why
the decision is not supported by substantial evidence found in the case record,)

For more information phone (510) 238-3721.

Rev, 6/18/2018
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f) X Iwas denied a sufficient opportunity to%’rés tit my clainy ot respond to the petitioner’s claim. (/n
your explanation, you must describe how you were denied the chance to defend your claims and what
evidence you would have presented. Note that a hearing is not required in every case. Staff may issue a
decision without a hearing if sufficient facts to make the decision are not in dispute.)

g) [ The decision denies the Owner a fair return on my investment. (You may appeal on this ground only
when your underlying petition was based on a fair return claim. You must specifically state why you have been

denied a fair return and attach the calculations supporting your claim.)

h) X Other. (In your explanation, you must attach a detailed explanation of your grounds for appeal.)

Submissions to the Board must not exceed 25 pages from each party, and they must be received by the Rent
Adjustment Program with a proof of service on opposing party within 15 days of filing the appeal. Only the first
25 pages of submissions from each party will be considered by the Board, subject to Regulations 8.22.010(A)(5).

Please number attached pages consecutively. Number of pages attached.: _6

¢ You must serve a copy of your appeal on the opposing parties or your appeal may be dismissed. ®
I declare under penalty of perjury under the laws of the State of Califomia that on _Dzectmde-?2 20 /3,
I placed a copy of this form, and all attached pages, in the United States mail or deposited it with a commercial
carrier, using a service at least as expeditious as first class mail, with all postage or charges fully prepaid,

addressed to each opposing party as follows:

Namﬁ , Nathaniel Reinke & Rockridge Real Estate, LLC
Address 1373 Clay Street

City, State Zip San Francisco, CA 94109

Name Ray McFadden & Mandana Properties

Address 4200 Park Bivd #130

City, State Zip Oakland, CA 94602

Stanley L. Amberg

W’Z} 20/§

o ELLANT or DESIGNATED REPRESENTAT

For more information phone (510) 238-3721.

Rev. 6/18/2018

DATE

.;i

n
w0
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IMPORTANT INFORMATION:

This appeal must be received by the Rent Adjustment Program, 250 Frank Ogawa Plaza, Suite 5313,
Oakland, California 94612, not later than 5;00 P.M: on the 20th calendar day after the date the decision
was mailed to you as shown on the proof of service attached to the decision. If the last daytofileisa -
weekend or holiday, the time to file the document is extended to the next business day.

* Appeals filed late without good cause will be dismissed. :

*  You must provide all the information required, or your appeal cannot be processed and
may be dismissed. , v :

* Any response to the appeal by the other party must be received by the Rent Adjustment Program
with a proof of service on opposing party within 35 days of filing the appeal. '

* The Board will not consider new claims. All claims, except jurisdiction issues, must have been

- made in the petition, response, or at the hearing. ;

* The Board will not consider new evidence at the appeal hearing without specific approval,

* You must sign and date this form or your appeal will not be processed. _

- » The entire case record is available to the Board, but sections of audio recordings must be pre-

designated to Rent Adjustment Staff, ’

For more information phone (510) 238.3721.
Rev. 6/18/2018 '
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' - S WHDEC T3 AMIESY
Explanation Of Grounds For Appeal In Case T18-0328

Introductxon
Tenant Julie Amberg appeals the November 27, 2018 Administrative Demsmn in Case
No. T18-0328. This appeal is from the part of the Administrative Decision that denied Tenant
Amberg’s claim for reduced housing services.
The Administrative Decision
The entirety of the Administrative Decision’s ruling on Tenant Amberg’s claim of |
reduced housing servwes is as follows:

“The Oakland Rent Ordinance provxdes that for a petition clalmlng decreased -
housing services:

a. If the decreased housing is the result of a noticed or discrete change in
services provided to the tenant, the petition must be filed within ninety days of
whichever is later:

1. The date the tenant is noticed or first becomes aware of the decreased
housing service, or
ii, The date the tenant first receives the RAP notice.

The tenant stated in her petition that she has not had an onsite resident manager
since June 30, 2017. The lack of an onsite resident manager is a discrete change in
services provided to the tenant. To be considered timely, this claim should have been
filed within ninety days of June 30, 2017. The tenant’s petition was filed on June 21,
2018, almost a year later. Therefore, this claim i is denied as untimely.” (Adminis-
trative Decision, at page 3.)

The Administrative Decision relied on and paraphrased OMC 8.22.090 A.3.a.

The Administrative Decision did not cite or discuss OMC 8.22.090 A.3.b., which states:

“b, If the decreased housing is ongoing (e.g., a leaking roof), the tenant may file a
petition at any point but is limited in restitution for 90 days before the petition is
filed and to the period of time when the owner knew or should have known about

the decreased housing services,”

Statement Of Uncontested Facts
The Administrative Decision stated “in this case, there are sufficient uncontested facts to
' issue a decision without a hearing and there are no material facts in disputé.” (Administrative
Decision, at page 4)
The uncontested facts on the issue of reduced housing services are as follows,

Page 1 of 6
T18-0328 APPEAL - EXPLANATION OF GROUNDS OF APPEAL
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1. Tenant Amberg has continuously resided in apartment#302, 3921 Harrison Street,
Oakland, CA since July 1996. Sheisa month-to-month tenant under the Oakland Rent
AdJustment Program.

2. The building at 3921 Harrison Street (“the Property”) is an apartment house in which
there are sixteen apartments,

3. California law, 25 California Code of Regulations section 42, requires that a Caretaker
“manager, jénitor, housekeeper, or other responsible person shall reside upon the premises and
shall have charge of every apartment house in which there are 16 or more apartments” if the
owner of the apartment house does not reside in the apartment house.! (“Caretaker resident
manager”). |

4. Tenant Amberg is not a lawyer and has not had legal training. She first learned of 25
California Code of Regulations section 42 (“California Caretakerlaw”) in June 2018. Tenant |
Amberg’s Petition herein was filed that same month, on June 21,2018,

5. At least one resident manager has lived at the Property from the beginning of Tenant
Amberg’s tenancy in July 1996 through June 2017, '

: 6. The Property was purchased by Rockridge Real Estate (“Rockridge”) on June 23,
2017.

7. Starting on or about July 1, 2017 and continuing on anongoing basis to at least the 2

- June 21, 2018 filing date of Tenant Amberg’s Petition herein, no owner of the apartment house at~

3921 Harrison Street, Oakland, CA resided at the Property. ‘ ®
8. Starting on or about July 1, 2017 and continuing on an ongoing basis to at least the

June 21, 2018 filing date of Tenant Amberg’s Petition herein, no Caretaker resident manager or

other responsible person resided at the Property..

' The full text of 25 CCR section 42 is: “42. Caretaker. A manager, janitor, housekeeper, or

other responsible person shall reside upon the premises and shall have charge of every apartment
house in which there are 16 or more apartments, and of every hotel in which there are 12 or more

guest rooms, in the event that the owner of an apartment house or hotel does not reside upon said
premises. Only one caretaker would be required for all structures under one ownership and on

~ one contiguous parcel of land. If the owner does not reside upon the premises of any apartment
house in which there are more than four but less than 16 apartments, a notice stating the owner's
name and address, or the name and address of the owner's agent in charge of the apartment
house, shall be posted in a conspicuous place on the premises.” (Emphasis added)

Page 2 of 6
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9. Starting on or about July 1, 2017 and continuing to at least the June 21, 2018 filing
date of Tenant Amberg’s Petition herein, Rockridge concealed fiom Tenant Amberg and other
tenants at the Property that no Caretaker manager resided at the Property. Rockridge refused to
identify any pérson who was the resident manager at the Property. This was admitted by
Rockridge in its Response to Tenant Amberg’s Petition herein. Rockridge’s Response stated:
“There is no requirement that I nbtify the tenant of who my resident manager is.”

10. During at least the 90 days prior to filing her Petition hereih, Tenant Amberg was
denied the services and responsibilities of a Caretaker resident manager at the Property,

- including without limitation:

® Keeping watch for, and reporting, fires and floods at the Property;

e Keeping watch for, and reporting, breakdown of heat and elevator services at the
Property;

¢ Keeping watch for, and reporting and fixing, breakdown of other equipment at the
Property such as building and apartment door locks;

® Keeping watch for, and reporting and fixing, the garage door at the Property;

¢ Keeping watch for, and reporting, vandahsm at the Property, including tampering

- with the mail boxes at the Property;
e Disposing of trash and garbage at the Property; and
e Keeping clean the hallways and stairs at the Property.

11. The Property Owner’s Response to Tenant Amberg’s Petition was filed on October
2,2018. The Response did not deny the owner’s failure to have a Caretaker resident manager at
the Property during the 90 days prior to the June 21 , 2018 filing of Tenant Amberg’s Petition.
Rather, the October 2, 2018 Response spoke in the present tense, saying, “There is a resident
manager who lives onsite.” |

12. The Property Owner’s Response to Tenant Amberg’s Petition did not assert that the
decreased housing services claimed by Tenant Amberg were a discrete change of services. |

'13. The Property Owner’s Response to Tenént Amberg’s Petition did not assert that the

Petition was untimely filed.

14. The Property Owner’s Response to Tenant Amberg’s Petition did rof assert that aré?a)

~owner resided at the Property.

Page 30f6
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Grounds For Appealing The Administrative Decision

Tenant Amberg asserts the following grounds for appealing the Administrative Decision.?
(a) The Administrative Decision is inconsistent with OMC 8.22.090 A3 b. |

The Decision erroneously relied on OMC 8.22.090 A.3.a. (“discrete change” of
housing éervices). Under the undisputed facts herein, the decreased housing issue
should have been adjudicated pursuant to OMC 8.22.090 A.3.b. (“ongoing”
decreased housing services). The Administrative Decision is therefore inconsistent |
with OMC 8.22.090 A.3.b.

‘ .’I‘he decreased housing suffered by Tenant Amberg was ot a one-time event,
such as removal of a parking space.

Rather, the decreased housing suffered by Tenant Amberg was a continuous
deprivation of the services of an onsite resident manager of the Property.

A principal cause of the decreased housing services was the Property owner’s
continuing and ongoing violation of the California Caretaker law, 25 California Code
of Regulations section 42.- That law requirves that a Caretaker “manager, janitor,
housekeeper, or other responsible person shall reside upon the premises and shall
have charge of every apartment house in which there are 16 or more apartments”, -

. It is undisputed thai the Property is an apartment house in which there are 16
apartments. So it is undisputed that the Califdrnia Caretaker law applies to the
Property.

It is undisputed that every day, from about bJuly 1,2017 to at least the June 21,
2018 filing date of Tenant Amberg’s Petition, no such manager, janitor, housekeeper,
of other responsible person resided at the Property.

It is undisputed that every day, from about July 1, 2017 to at least the June 21,
2018 filing date of Tenant Amberg’s Petition, she was deprived of the housing

services of an onsite Caretaker resident manager.

2 The parenthetical letters at the beginning of the following paragraphs correspond to the like
letters in section 2 of the RAP Appeal form, to which these pages are attached.
Page 4 of 6
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The decreased housing suffered by Tenant Amberg was like the continuous
deprivation of a dry apartment that she would suffer from a continuously leaking roof
or water pipe above unit #302.
Rockridge’s continuous violation of the California Caretaker law from July 1,
2017 to at least June 21, 2018 was an “ongoing” decrease of housing services within
the meaning of OMC 8.22.090 A.3.b., just like a roof or water pipe continuously
leaking from July 1, 2017 to at least June 21, 2018 is an “ongoing” décrease of |
housing services under OMC 8.22.090 A.3.b.
(a), (¢),(d) and (h) The Adrninistrat;ive Decision is inconsistent with OMC 8.22.090
A.l.e. The Decision raises a new policy issue that has not been decided by the Board.
~ The Decision is inconsistent with the law of the State of California. |
OMC 8.22.090 A.1.e. broadly states that a tehan; “may file a petition regarding ...
[t]he owner decreased housing services to the tenant.” |
OMC 8.22,090 A.1.e. is not restrictive. It broadly allows a tenant to claim
restitution for any legally-cognizable decrease of housing services. As a matter of
sound policy, the Rent Adjustment Program should accept that a property owner’s
failure to comply with the State of California Caretaker law, 25 California Code of
Regulations section 42, is per se a legally-cognizable decrease of housing services
because it is a violation of a law of the State of California. The California Caretaker
law is mandatory. It states: “A manager, janitor, housekeeper, or other responsible
persoﬁ shall reside upon the premises and shall have charge of every apartment house
in which there are 16 or more apartments.” Those “shall” mandates impose
continuous ongoing obligations on the Property owner.

The obligations imposed on the Property owner by the California Caretaker law

are so important to the safety and well-being of tenants that they supersede and
preempt any contrary or restricting provision in OMC Chapter 8.22.

The obligations imposed on the Property owner by the California Caretaker law
are so important to the safety and well-being of tenants that the State of California
makes it a crime to violate the California Caretaker law. 25 CCR section 72
(Peﬁalties); California Health and Safety Code (HSC) section 17995 (Violations).

Page 50f 6
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| .The Administrative Decision relied on the “discrete” change in services provision
of OMC 8.22.090 A.3.a. That was clearly erroneous. It is not supported by
substantial evidence. It conflicts with the California Caretaker law. The _
Administrative Decision nevpr discussed the California Caretaker law, even though it
was cited and discussed in Part I11 of Tenant Amberg’s Petition.
(¢) The Administrative Decision is not supported by substanﬁél evidence.

The Decision says, “The lack of an onsite resident manager is a discrete change in

o _
2 services provided to the tenant.” However, no legal authority is cited to support that
gé statement. No substantial evidence supports the Administrative Decision. As
- explained above, there is nothing “discrete” about the Property owner’s ongoing and
o continuing failure to comply with the California Caretaker law. There is nothing
i P H ) M . . . . .
— discrete” about the Property owner’s ongoing and continuing failure to provide the
A onsite manager’s housing services, mcludmg without [imitation, the services

described above in uncontested fact No, 10, Denial ofa parkmg space is a discrete
event, affecting only one tenant, whereas denial of the services of a Caretaker resident
manager affects all tenants.
() The Administrative Decision denied Tenant Amberg a hearing and therefore denied

her a due process opportunity to present all of her evidence of reduced housing
‘services at the Property, including leaks in the roof at the Property.

(h) Because the California Caretaker law is a law of the State of California, the four-year
statute of limitations applicable to that law supersedes and preempts the 90-day limit

on restitution in OMC 8.22.090 A.3.b.
(h) Rockridge’s concealment of the absence of a Caretaker resident manager from Tenant
. Amberg tolls the 90-day limit on restitution in OMC 8.22.090 A3D.
Conclusion
For the reasons and grounds stated above, Tenant Ainbefg respectfully requests that the
Administrative Decision’s ruling on Tenant Amberg’s claim of reduced housing services be

reversed, and that Case T18-0328 be remanded for a hearing to determine the amount of

restitution to be awarded.

Page 6 of 6 :
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CHRONOLOGICAL CASE REPORT

Case No.: o T18-0089
Caée Nafne: , Billingsley v. Marr |
Property Address: | 687 Apgar Street, Oakland, CA
Parties: Joseph Billingsley (Tenant)
Rosemary Marr (Owner)

OWNER APPEAL:

Tenant Petition filed January 4, 2018
Owner Requnse filed - April 22,2018

: Héaring Decision mailed November 6, 2018
Owner Appeal filed - November 26, 2018

Tenant filed Response to Owner Appeal ~ December 24, 2018

Owner filed supplemental photos and docs April 3, 2019 & Febfuary 5,2019
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Housing and
Community
~ Development

Case Management

Print/Oracle Bl

Resources

Public Déshb_oard
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RentAdJustment Pro:

N -4 201
5 Tenant Petition 890y stosuu

Case Number " Not Assigned
Applicant Information

Tenant  Joseph billingsley
Applicant 687 Apgar Street -
~Qakland, CA 94609
Phone: (510) 377-1924
Email: jab@cvcorps.org

" Eiler  joseph billingsley
687 Apgar Street
Oakland, CA 94609
Phone: (510) 377-1924
Email: jab@cvcorps.org

Rental Property Information

| Type of unit Apartment, Ro:
' you rent*

Number of 2
Units

Approximate -
range of units
in the building

Are you Yes®No

current on
i .your rent?

https://apps.oaklandca.gov/rapadmin/Petition.aspx?petitionid=8901 3/15/2018
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If you are not

REfi-Adjustment Prog

please explain.

Griffin, Debora... v

‘Housing and (Ifyou are
Community : 'thhlel%a"“y
» withholding
D .

evelopment rent state
what, if any,
habitability
Case Management violations
: existin your
unit.)

Print/Oracle BI . Rental History |

| When did you M-D-YYYY

: move into the
Resources i unit?

Initial monthly 725
' rent

Public Dashboard

| Whendidthe | M-D-yyyY
i property
1 owner first
provide you
with a written
NOTICETO
TENANTS of
the existence
of the Rent
' Adjustment
i Program (RAP
NOTICE)?

Did the Yes®NoO

property
owner provide
you with a.RAP
" Notice, a
written notice
of the
existence of
the Rent
Adjustment
Program?

https://apps.oaklandca.gov/rapadmin/Petition.aspx ?petitionid=8901 6/6 6/6211 8



-
I i
S

Is your rent YesONo@®

subsidized or
controlled by
‘any )
government
agency,
;including HUD
(Section 8)?

Have you ever YesONo@

filed a petition
for your rental
unit?

Description of Decreased or Inadequate Housing Services:

Decreased or inadequate housing services are
considered an increase in rent. If youclaim-an
unlawful rent increase for problems in your unit,
or because the owner has taken away a housing
service, you must complete this section.

Are you being YesONo®)
charged for '
services
originally paid
by the owner?

/ ' Have you lost YesONo@®

services

originally

. provided by

the owner or

have the

conditions -
changed?

Areyou YesONo@®

claiming any
serious
problem(s)
with the'
condition of
your rental
unit?

Mediation YesQNo@

Requested

\ - o ‘ Save Cancel

https://apps.oaklandca.gov/rapadmin/Petition.aspx?petitionid=8901 ' 3/15/2018
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Grounds for Petition

Add - Remove

[] Exemption Based on Fraud or Mistake

1record
Rent Increase
Add - Remove

NCREASED INCREASED
D NOTICE NOTICE EFFECTIVE INCR

GIVEN DATE . FROM TO CONTE

No tenant rental increment infoes to show...

0 records
Loss of SerVIces
Add - Remove

LOSS
REDUCED. ESTIMATED NOTICE BEGAN DATE

SERVICE
LOSS ~ DATE ON STAMP
DESC.RIPTION 4 DATE

No tenant lost service infoes to $how...

0 records

For more information regarding the Rent Adjustment Program, Please contact: City of
Oakland, Rent Adjustment Program, Dalziel Building 250 Frank H, Ogawa Plaza Suite -

https://apps.oaklandca.gov/rapadmin/Petition.aspx?petitionid=8901 3/15/2018

000043



The following statement is submitted as an attachment to the Tenant Petmon ofJoseph A. Billingsley:

I. ~Grounds for Petmon :

1.8.22.090 spemfles that a tenant may file a petltlon regardmg any of the following:
- d. The owner failed to give the tenant a notice in compllance with Section 8.22. 060 and State law;
e. The owner decreased housing services to the tenant;
i The petition is permitted by the Just Cause for Eviction Ordlnance O.M.C. 8.22.300 or its regulations;

k. Tenant contests an exemption from 0.M.C. 8. 22, Artlcle I or Article 1.

2. Joseph Billingsley (heremafter “tenant”) has resided at 687 Apgar Oakland, CA 94609 over 20 years since April
1996. Tenantis 66 yearsold.

3. lam informed and believe that among the purposes of the Rent Adjustment Ordinance are providing relief to
residential tenants in Oakland by limiting rent increases for existing tenants; and reducing the financial
incentives to rental property owners who terminate tenancies under California Civil Code Section 1946.

Il.  RentIncrease '

1. Owner, Rosemary Marr (herelnafter ”Iandlord”) purchased the property in October 2017. On or about
November 5, 2017 Iandlord presented a new rental agreement and informed tenant there will be an additional
charge for garbage services. For the past 20 years garbage services had been provided W|thout charge to tenant.
Landlord subsequently withdrew the new rental agreement and served an eviction notice. :

2. lam informed and believe that water damage and potential mold affects the health and safety of a dwelling and
affects the rental unit’s habitability. 1| am informed and believe said condition may constitute a decrease in
housing services. '

3. lam informed and believe that window-bars that cannot open are prohibited by the Callforma Building Code
and not consistent with the implied warranty of habltablhty I'aminformed and believe that said condition may
constitute a decrease in housing services. o

4. 1am informed and believe that Section 8.22.070 (F) prowdes that “A decrease in housing services is considered
an increase in rent. | am mformed and believe a tenant may petition for an adjustment in rent based on a
decrease in housing services.

. lmproper Notice v
1. I'am informed and believe that Notice is required to increase rent or change other terms of a tenancy; and
Notice of the existence of Oakland M unicipal Code, Chapter 8.2. must be provided pursuant to Section 8.22.070
(H). _ . :
2. lam informed and believe landlord is required to obtain a certificate of exemption as determmed by the Rent

Adjustment Program pursuant to 8.22.030 (B).
3. 1am informed and believe that landlord did not comply with 8.22.050 (A) that requires Notice at the

Commencement of a Tenancy of the existence and scope of this chapter
4. lam informed and believe all notices of eviction must include a statement describing the reason for the eviction

‘and a statement saying that advice regarding the eviction notice is available from the Rent Board.

IV. Unlawful eviction :
1. In November 2017 landlord informed me that she is taking over my unit so that she can collect a higher rent.

This conversation took place almost immediately after | requested landlord to inspect potential mold and water
damage in the 2nd bedroom

Attachment to Tenant Petition of Joseph A, Billingsley, page 1 of 2

000044



~2. | am informed and believe that all eviction notices must include grounds for eviction, and a statement that »
advice regarding eviction is available from the Rent Adestment Program.

3. lam informed and believe that a copy of every eviction notice must be filed with the Rent Adjustment Program
within 10 days after it is served on tenant. .

4. 1 am informed and believe that landlords cannot evict tenants in retaliation for exercising a legal right such as-
raising concerns about the condition of the rental unit to the landlord, or to an appropriate public agency after
giving the landlord notice. I am informed'and believe that requests for landlord to attend to health and safety
concerns such as suspected mold, leaks or water damage and the presence of window bars that are not
equipped with state and local requirements for a safety release mechanism are an exercise of tenant’s legal
rights. , :

5. I'am informed and believe that landlord’s initial statement on or about November 10, 2017 that she intends to -
take over tenant’s unit and collect a higher rent on the other unit is not a reflection of good faith, wvthout
ulterior reasons and with honest intent as required by 8. 22. 360 (A)9.

4. lam informed and believe that pursuant to 8.22.360 (A) 9 e. landlord may not recover possession of a unit from
tenant under said section if landlord has or receives notice, at any time before recovery of possession, that
tenant has been residing in the unit for five (5) years or more and is sixty (60) years of age or older. Tenant has
resided at 687 Apgar, Oakland, CA 94609 over 20 years, and tenantis 66 years old.

V. Exemption

1. Ina letter dated 12/2/17 landlord declared that “...my property’s exemptlon from the (Just Cause for Eviction
Ordinance) is in fact automatic via statute, and | believe does not require any further determination from
Oakland’s Rent Adjustment Program. This exemption became effective lmmedlately upon my purchase of the
property on October 11, 2017 since I was already utlllzmg a unit in the property as my prlmary residence prior to
becoming owner of record.”

2. Iam informed and believe that landlord is not automatically éxempt from complying with the Rent Adjustment
Program, O.M.C. Chapter 8.22, Article | nor Just Cause for Eviction Ordinance, 0.M.C. Chapter 8.22, Article Il
Pursuant to 8.22.010 (F) an owner-occupied exemption should not take effect for one year after the landlord
begins owner-oécupancy. Landlord has only occupied the dwelling less than two months before moving to evict

. tenant. ‘ '

3. lam informed and believe that for purposes of obtaining a certificate of exemption.or responding to a tenant
petition by claiming an exemption from Chapter 8.22, the burden of proving and producing evidence for the
exemption is on the owner as reqwred by 8.22.030 (B) 1.c.

4. Landlord has occupied her unit as an owner since October 2017, only one month prior to giving an eviction
notice to tenant. I am informed and believe Iandlord is not entitled to an automatic exemption from the Just
Cause for Eviction Ordinance merely because one of the units is occupied by landlord as her principal residence.
| believe that owner- occupied propertles divided into three or fewer units are not exempt unless the qualifying
owner of record continuously occupies one of the units as her principal residence for at least two years pursuant

t0 8.22.030 (D) 1.

I declare under penaity of perjury pursuant to the laws of the State of California that everything stated in this petition is
true except as to those matters stated upon information and belief, as to those matters | believe them to be true.

Signature - o ' Date

Attachment to Tenant Petition of Joseph A. Billingsley, page 2 of 2
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zzptity of Oakland
Rent Adjustment Program

IR VESPINEE g ron 9 | ms

Case - T18-0089

Property Address
Owner - Rosemary Marr
689. APGAR AVE
Oakland, CA 94609
(510) 978-1706
Tenant Joseph Billingsley
687 Apgar Street , X
Oakland, CA 94609 , RENT ADJUSTMENT PROGRAM
(510) 377-1924 - OAKLAND
jab@cvcorps.org :
Date of which you aquired the building ‘ ’ 11-11-2017
Total Number of Units » . ' 2
Is there more than one street address on the parcel? : Yes
Type of Unit | A . Apartment,
. : ' Room or Live-
work
Is the contested increase a capital improvements increase? ' No

Citv of Oakland 2018 000046 :/3



Jity of Oakland

it

‘Rent Adjustment Program

Case T18-0089
Property Address

Rent History

The tenant moved into the rental unit on
Initial monthly rent

Have you (or a previous Owner) given the City of Oakland’s form entitled Notice to
Tenants of Residential Rent Adjustment Program (“RAP Notice”) to all of the
petitioning tenants?

On what date was the notice first given?

‘Is the tenant current on the rent?

1125

Yes

11-5-2017

Yes

Rent Increase

City of Oakland 2018

000047
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i ty of Qakland

o " Rent Adjustment Program

Case T18-0089
Property Address

Exemption

The unit is a single family residence or condominium exempted by the Costa Hawkins
Rental Housing Act (California Civil Code 1954.50, et seq.). If claiming exemption
under Costa-Hawkins, please answer the following questions:

The rent for the unit is controlled, regulated or subsidized by a governmental unit,
agency or authority other than the City of Oakland Rent Adjustment Ordinance.

The unit was newly constructed and a certificate of occupancy was issued forit on or
after January 1, 1983.

On the day the petition was filed, the tenant petitioner was a resident of a motel, hotel,
~ or boarding house for less than 30 days.

The subject unit is in a building that was rehabilitated at a cost of 50% or more of the
average basic cost of new construction.

The unit is an accommodation in a hospital, convent, monastery, extended care facility,
convalescent home, non-profit home for aged, or dormitory owned and operated by an
educational institution. -

The unit is located in a building with three or fewer units. The owner occupies one of
the units continuously as his or her principal residence and has done so for at least one
year.

City of Oak}landFZOl 8

No

No

No

No

Yes

000048
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250.FRANK OGAWA PLAZA, SUITE 5313 - CITY oF OAKLAND
OAKLAND, CA 94612 | | o

Housing and Community Development Department TEL (510) 238-3721

Rent Adjustment Program FAX (510) 238-6181
: TDD (510) 238-3254

HEARING DECISION

CASE NUMBER: T18-0089, Billingsley v. Marr
PROPERTY ADDRESS: 687 Apgar Ave, Oakland, CA
DATE OF HEARING:  July ‘10, 2018

DATE OF DECISION: September 12, 2018
APPEARANCES: Joseph Billingsley, Tenant

Rosemary Marr, Owner

' SUMMARY OF DECISION

The tenant petition is granted in part.

INTRODUCTION

The tenant filed a petition on J anuary 4, 2018, which alleges that he suffered a decrease
in housing services when the owner sought to have him pay for garbage fees; that there
was water damage to the building causing mold; and that there were window bars on his
window that could not be opened.

The owner filed a response to the petition and claimed that the unit is exempt from the
Ordinance because it is a located in a building with three or fewer units and the owner
has occupied one of the units as her principal residence and has done so continuously
for at least one year.

1
/1]
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THE ISSUES

1. Is the unit exempt from the Rent Adjustment Ordinance because it is a property that
consists of three or fewer units and the owner has continuously resided in one of the
units for at least two years? ' .

2. When, if ever, was the form Notice to Tenants of the Residential Rent Adjustment
Program (RAP Notice) first served on the tenant? \

3. Does the RAP program provide a remedy for damages arising from being forced to
leave his unit? :

4. Can the tenant raise a claim that was not stated on his petition or accompanying
documents? :

5. Have the tenant’s housing services decreased, and if yes, in what amount?

6. Under the circumstances of this case, what remedy is available to the tenant?

EVIDENCE

Rental History: The owner testified that she has owned the subject building since
October 11, 2017. The building is a duplex. She moved into one of the units of the

~ building in July or August of 2016, when her former husband, Jonathan Hunt, Sr,
owned the property. Mr. Hunt had purchased the property many years earlier.

~ After the Hearing, she produced a Deed of Trust showing that she purchased the
- building on October 6, 2017.1 She also produced an Alameda County Property Tax
Statement showing that she owns the property and takes ahomeowner’s exemption.?

‘The tenant testified that he lived in a rental unit at 687 Apgar beginning in 1996 through
February 2018. The owner resides in the unit at 689 Apgar, the upstairs unit on the
premises. He agreed with the owner’s testimony as the approximate date she moved into
the building.

The parties agree that the tenant was served with the RAP Notice from the current ‘
owner on November 6, 2017. The tenant testified that he never received the RAP Notice
from the prior owner. ‘

In December of 2017, the owner served a 60 Day Notice on the tenant requiring him to
move out of the unit. She told him that she was evicted him because she could charge
more rent to another tenant.

~Until he moved out, he was paying $1,125 a month. The tenant moved out on February
15, 2018. The parties agree that the tenant paid all rent owed through his move out date.

/17
/17

1 Exhibit 2
2 Exhibit 2
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Decreased Services:

Garbage charges: The tenant testified that after Ms, Marr became the owner of
the building, in November of 2017, she provided him a new lease to sign which would
have required him to pay for garbage charges. He had never paid for garbage with the
prior owner. Despite her request, he never paid the current owner for garbage charges.

Water damage and mold: The tenant testified that the second bedroom window
had an ongoing leak over the years that caused mold in the window area of that room
~ and on the wall below the window. The leak was from the top of the window. The water
would pool on the window sill when it was raining. He complained to the prior owner at
least two years prior to Ms. Marr purchasing the property. He does not know if the prior
owner took any action, but there was no change in the condition in the unit. The tenant
did not bring any photographs showing the extent of the damage.

The tenant further testified that he showed the water damage and mold to Ms. Marr in
November of 2017, and she took action to clean up the mold within a few weeks of him
showing it to her. The bedroom at issue is not the bedroom in which the tenant sleeps.
He uses it for his son when his son visits and as a guest room. The mold had existed for a
period of many years, and the tenant would clean it episodically but the mold would
return.

At the Hearing, the owner produced a photograph on her telephone of the mold
condition in the bedroom. The tenant testified that the photograph did not adequately
represent the mold because it left out the damage on the right side of the window. Both
parties were given an opportunity to produce photographs aftet the Hearing showing
the condition. The owner produced the photograph that she had shown at the Hearing.3

~ The owner testified that she had never seen the downstairs unit prior to her
purchase of the building. She saw the unit for the first time on November 10, 2017, and
was shown the mold in the bedroom. She cleaned the mold condition right away once
she was notified about the problem. Since she knew the tenant was moving out, she
waited to investigate the leak once he left the unit.

Window bars: The tenant testified that the prior owner installed window security
bars in the 1990s that cannot be opened from the inside after the tenant had a break in.
The tenant did not complain about this condition until after Ms. Marr purchased the
property because the tenant did not realize that he could not open the bars. The bars
were still present when he moved out of the unit. He complained to Ms. Marr about this
condition in November of 2017. ’

' The owner testified that the tenant did not bring the security bars to her attention
until December of 2017. In response, she wrote to the tenant and told him that she

would remove the bars, but did not intend to replace them with any other security bars.

3 Exhibit 1
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She asked him to respond in writing if he wanted the security bars removed. He did not
respond.

- Unpermitted water heater: The tenant sought to bring forth a claim about an
unpermitted water heater. He had not raised this issue in his petition. '

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Is the Unit Exempt from the RAP as an Owner Occupied Duplex or Triplex?

\

The Oakland Rent Adjustment Ordinance# states:

“A...The following dwelling units are not Covered Unifs5 for the purposes of this
Chapter.... ' :

8. A dwelling unit in a residential property that is divided into a maximum
of three (3) units, one of which is occupied by an Owner of Record as his or
her principal residence. For purposes of thissection, the term Owner of
Record shall not include any person who claims a homeowner’s property
tax exemption on any other real property in the State of California.”

Additionally, Section 8.22.030 (D) states that “units in owner-occupied properties
“divided into three or fewer units will be exempt .... under the following conditions:

1... A qualifying Owner of Record must first occupy one of the units
continuously as his/her principal residence for at least two years. This

~-requirement does not apply to any property in which the owner resides in
the premises on or before August 1, 2016. . . '

2...The ownér-occupancy exemption continues until a qualifying
Owner of Record no longer continuously occupies the property. . .

For those owners who have resided in their units before August 1, 2016, the old
Ordinance applies. That Ordinance only required the owner to live in the unit for one
year before the unit is exempt from the Ordinance.

- The evidence established that Ms. Marr did not become the owner of the property until
October of 2017. Her residency, for purposes of the exemption, begins on that date,
since you can only have an exemption once you become an owner of the property.
Therefore, for the purposes of the Rent Adjustment Ordinance, the unit is not exempt
from the program until October of 2019. -

4 O.M.C. Section 8.22.030
5 A “Covered Unit” is a rental unit that is not exempt from the Rent Ordinance (O.M.C. Section 8.22.020).

4

000052



When, if ever, was the form Notice to Tenants of the Residential Rent
Adjustiment Program (RAP Notice) first served on the tenant?

The Rent Adjustment Ordinance requires an owner to serve the RAP Notice at the start
of a tenancy® and together with any notice of rent increase or change in the terms of a
tenancy.” An owner can cure the failure to give notice at the start of the tenancy, but may
not raise the rent until 6 months after the first RAP Noticeis given.8 The owner has the
burden of proving that the RAP Notice was served. :

The tenant credibly testified that he did not receive the RAP Notice until November of
2017, when he was given one by Ms. Marr. The owner did not cross-examine the tenant
on this issue. It is determined that the tenant was first served the RAP Notice in
November of 2017. ' :

Does the RAP program provide a remedy for damages arising from being
forced to leave his unit? ' '

The Rent Adjustment Ordinance provides a system for tenants to object to rent
increases and to claim decreased housing services. It also provides a procedure for
owner’s to receive prior approval of allowable rent increases. However, it does not
provide a remedy for being forced to leave a unit based on an allegedly wrongful 60 Day
Notice requiring him to leave the unit.

Therefore, the tenant’s petition, to the degree it was seeking to make a claim for being
required to move out of the unit, is denied.

Can the tenant raise a claim that was not present on his petition?

At the Hearing, the tenant sought to raise a claim about a water heater that had been

installed without a permit. There was no reference to the water heater on the tenant’s

petition or accompanying documents. Due process requires that for any claim being

made, notice must be given to the owner. Since there was 1o notice about this claim, it
" cannot be raised. ' :

Have the tenant’s housing services decreased, and if yes, in what amount?

Under the Oakland Rent Adjustment Ordinance, a decrease in housing services is
considered to be an increase in renti© and may be corrected by a rent adjustment.
However, in order to justify a decrease in rent, a decrease in housing services must be
the loss of a service that seriously affects the habitability of a unit or one that was
provided at the beginning of the tenancy that is no longer being provided.

¢ O.M.C. § 8.22.060 Ay

TO.MC. § 8.22.070(H)(1)(A)

¥ 0.M.C.§ 8.22.060 (C)

® Housing, Residential, Rent and Relocation Board Decision in Thompson et alv. Peper, T05-0317
'PO.M.C. § 8.22.070(F)

TOM.C. § 8.22.110(E)
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In a decreased housing services case a tenant must establish that he has given the owner
notice of the problems and the opportunity to fix the problems before he is entitled to
relief, unless the owner has actual knowledge of the problem. Additionally, there is a
time limit for claiming decreased housing services. Once the tenant is served with a
RAP Notice, a tenant petition must be filed within 90 daysafter the decrease is service
begins, unless it is for an ongoing condition.!2 '

However, where no RAP Notice has been served within 90 days of the day the tenant

files his petition, the tenant is entitled to restitution for problems in his unit for up to
three years. While it was originally a prior owner who failed to take the appropriate ,
action to serve this tenant with a RAP Notice, the failure of the old owner is attributable -
to the new.owner and the new owner stands in the shoes of the prior owner.:3 '

Water damage and mold: The tenant established that there was an ongoing leak
in his second bedroom causing damage to the window and a mold condition and that he
complained about this problem to the prior owner, who did not take adequate action.
However, the use of this room was limited to the times the tenant’s son would come visit
to stay overnight. Therefore, the tenant is entitled to restitution of overpaid rent for this
condition, beginning three years prior to the date he filed his petition until it was
repaired by the current owner in November of 20 17. Because of the irregular use of the
room, the tenant is entitled to restitution of 2% of the rent. See chart below.

‘Window bars: Security bars that do not release are afire hazard. The prior owner
installed these bars, and therefore, was on actual notice about the condition. The tenant
is entitled to a 3% restitution for this condition, beginning three years prior to the date
he filed his petition, until he moved out of the unit. See chart below.

Under the circumstances of this case, what remedy is available to the
tenant?

The chart below shows that the tenant has overpaid rent of $2,070 based on conditions.
The jurisdiction of the RAP limits the authority of the Hearing Officers to set forth the
legal rent for the unit; no orders of direct restitution may be made other than reducing
the rent in the future.

There is no rent being paid from which to deduct the restitution owed to the tenant. If
the tenant wishes to pursue this matter further, he may file a claim in a court of
competent jurisdiction. _

/1]

'20.M.C. § 8.22.090A)(3)

¥ Section 8.22.020 of the Rent Adjustment Ordinance defines “Owner” as the “Owner . . . of a Covered Unit that is
leased or rented to another, and the representative, agent or successor of such owner . . .” (emphasis added).
Regulation 2.3 defines “Landlord” as “synonymous with owner or lessor of real property . . . or successor of such
owner or lessor.” (emphasis added). '

6
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| _, ' VALUE OF LOST SERVICES | ,
Senvice From To Rent % Rent | Decrease No. Overpaid
qut Decrease| /month Months

Leak and  4-Jan-15 15:NovA7 $1125 2%  § 2350 T 3 787.50
Mold . o ; : |
Window  4-Jan-15 15-Feb-18 $1,125 3% § 3375 8§ 128250
Bars - R S ; :

TOTAL LOST SERVICES § - 2,070.00

ORDER

1. The tenant’s petition is granted in part.

2. The tenant has overpaid rent totaling $2,070 based on the owner’s failure to repair
the property as required.

3. Since the tenant has vacated the unit and is no longer paying rent, there is no way for
the RAP to provide a remedy in this matter. If the tenant wishes to pursue this further,
he can file a claim in a court of competent jurisdiction. '

4. Right to Appeal: This decision is the final decision of the Rent Adjustment
Program Staff. Either party may appeal this decision by filing a properly completed
appeal using the form provided by the Rent Adjustment Program. The appeal must be
received within twenty (20) calendar days after service of the decision. The date of
service is shown on the attached Proof of Service. If the Rent Adjustment Office is
closed on the last day to file, the appeal may be filed on the next business day.

Dated: September 12, 2018 ; / il
_ ' Barbara M. Cohen

Hearing Officer

Rent Adjustment Program
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PROOF OF SERVICE
Case Number T18-0089

I'am a resident of the State of California at least eighteen years of age. [ am not a party to the Residential Rent
Adjustment Program case listed above. I am employed in Alameda County, California. My business address is
250 Frank H. Ogawa Plaza, Suite 5313, 5th Floor, Oakland, California 94612. ‘

Today, I served the attached documents listed below by placing a true copy of it in a sealed envelope in a City
of Oakland mail collection receptacle for mailing on the below date at 250 Frank H. Ogawa Plaza, Suite
5313, 5th Floor, Oakland, California, addressed to:

- Documents Included
Hearing Decision

Owner

Rosemary Marr

689 Apgar Street
Oakland, CA 94609

Tenant

Joseph Billingsley
201 13th Street, #1931
Oakland, CA 94612

Joseph Billingsley
687 Apgar Street
Oakland, CA 94609

I am readily familiar with the City of Oakland’s practice of collection and processing correspondence for
mailing. Under that practice an envelope placed in the mail collection receptacle described above would be
deposited in the United States mail with the U.S. Postal Service on that same day with first class postage
thereon fully prepaid in the ordinary course of business.

I declare under penalty of perjury under the laws of the State of California that the above is true and correct.
Executed on November 06, 2018.in Oakland, CA.

Mazxine Visaya
Oakland Rent Adjusiment Pydgram
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E CITY OF OAKLAND
RENT ADJUSTMENT PROGRAM ‘
250 Frank Ogawa Plaza, Suite 5313 NOV 26 2018
Oakland, CA 94612 |
? HEMT ADJUSTMENT PROGRAM
(510) 238-3721 _ OAKMNDAPPEAL

Appellant’sName

Bosemaed  MARR.

ﬁpwner O Tenant

| Property Address (Include Unit Number)

LA APLAR ST DALLAND, (A _AALOA

i Appellant’s Mailing Address (For receipt of notices)

P APGAR <T.
OAHAND, (A AALA

CaseNumber
Tle ~0089

Date of Decision appealed

SERTEMBER. (2 0\

Name of Representatlve (if any).

N|A

Representative’s Mailing Address (For notices)

M[A

Please select your ground(s) for appeal from the list below. As part of the app-eal,. an explanation must
‘be provided responding to each ground for which you are appealing. Each ground for appeal listed
‘below includes directions as to what should be included in the explanation.

1) There are math/clerical errors that require the Hearing Decision to be updated. (Please clearly

. explain the math/clerical errors. s

2) Appealing the decision for ohé of the grounds below (required):

a) [ The decision is 1ncons1stent with OMC Chapter 8.22, Rent Board Regulatlons or prior decisions
- of the Board. (/n-your explanation, you must identify the Ordinance section, regulatzon OF pFior Board
decision(s) and describe how the description is inconsistent.).

b) O The decision is inconsistent with decisions issued by other Hearing Officers. (In your explanation,
you must identify the prior inconsistent decision and explain how the decision is inconsistent,)

c) 0 The decision raises a new pdlicy issue that has not been decided by the Board. (In your explanation,
you must provide a detailed statement of the issue and why the issue should be decided in your favor.).

d - The decision violates fédérhl, state or local law. (In j)our explanation, you must provide a detailed

- (statement as to what law is violated,)

€) ‘ﬁl‘he decision is not supported by substantial evidence. (7n your explanation, you must explain why
he decision is not supported by substantial evidence found in the case record,)

For more information phone (510) 238-3721. .

Rev. 6/18/2018
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f) I Iwas denied a sufficient opportunity to present my claim or respond to the petitioner’s claim. (I
your explanation, you must describe how you were denied the chance to defend your claims and what
evidence you would have presented, Note that a hearing is notrequired in every case. Staff may issue a
decision without a hearing if sufficient facts to make the decision ave not in dispute.) '

- O The decision denies the Owner a fair return on my investnent. (You may appeal on this ground only
when your underlying petition was based on a fair veturn claim. Youmust specificolly state why you have been
denied a fair return and attach the calculations supporting yourclaim,) - .

-h) %Other. (In your explanation, you must attach a detailed explination of your grounds for appeal.)

Submissions to the Board must nof exceed 25 pages from each party, and they must be received by the Rent
Adjustment Program with a proof of service on opposing party within 15 days of filing the appeal. Only the first
25 pages of submissions from each party will be considered by the Board, subject to Regulations 8.22.010(A)(5).

Please number aitached pages consecutively. Number of pages attached:

g)

* You must serve a copy of your appeal on the opposing parties or your appeal may be dismissed. o
I declare under penalty of perjury under the laws of the State of California that on _MO¥empel 24 20 18 |
Iplaced a copy of this form, and all attached pages, in the United States mail or deposited it with a commiercial
carrier, using a service at least as expeditious as first class mail, with all postage or charges fully prepaid,

- addressed to each opposing party as follows:

ame | bostamf\ Biuu,mcpsl/w\.
M 20l (BTH ST, #1943
MMz DAY AND CA A4 ([T

N | PENT ADDUSTIMENT PROGRAMW
Al 250 FRANK OGBanA PLAZA, STE. 5213
HeSneZ | ppuand, ca AdLlL

DAUMNDAA VNV Wz
% MW\ A\NMATED REPRESENTATIVE DAT/E [[ [ %

SIGNATURE of‘APPEX,K/

For more information phone (510) 238-3721.

Rev. 6/18/201# ' - 000058
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I Introduction

- I, Rosemary Marr, the landlord in this matter, am prbviding this statement of Appeal.

' §pecmcally, | am appealing the decisions pertaining to the following:

1. Timely Service of the RAP Notice in Relationship to Tenant Petition Filing
2. Alle'gatibns of an Ongding Mold Condition not Abated by Prior Owner
3. Allegations of an Illégqlly installed Window Bar by Prior Owner

This Appeal will not address the issue of any findings of RAP exemptions of landlord because |

do not recall making a claim of exemption in this régard. My only claim to exemption and

ex_pressed to the tenant was my exemption from the Just Cause Ordinance because of my

status as a landlord living in a duplex attached to the rental unit in question.

] Timely Service of the RAP Notice in Relationship to Tenant Petition Filihg
1. Hearing Decision Findings |

‘However, where no RAP Notice has been served within 90 days of the day the tenant files his
petition, the tenant is ehtitléd t‘o'rest'itution for the problehs in his unit for up to threé years.”

2. Challenges to Findings

) _The RAP Notice was servé'd-upbn tenant on November 5, 2017. The tenant filed his
| petition on JanL;ary 4,2018. This fnéan’s that the RAP Notiée was}serve.d on the tenant at
aboqt the 60 day pbintvpr.ior to tHe tenant filing his petitidn - and certainly within the 90 day
required périt_)d, | | |
e The service of the RAP Notice is Stipulated in the Decision:

(1) “The parties agree that the tenant was served with the RAP Notice from the current

owner on November 6, 2017.”
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(2) “The tenant credibly tesfiﬁed that he did not receive the RAP Notice until November
of 201 7, when he was given one by Ms. Marr . . . If was deterr’ninéd that the tenant was
first served the RAP Notice in November of 2017.” |

° Regardiess of the date in November 2017, a RAP Notice was in fact served on tenant
within 90 days of the day he filed his petition on January 4, 2018. And, tenant filed his
petition within 90 days of receipt of the RAP Notice from me.

® The time prescribed to serve a RAP Notice is not like a statute of limitations, where a
claim might not survive absent c;ertain procedure.- Rather, the RAP Notice requirement
applies to the Petition, noi the underlying allegations. | |

® ‘lf my position is correét, I should not be held responsible for making resﬁtution to the

| tenant for the a.lleged problems in his unit for up to three years.

4. Grounds for Appeal

The decision is not supported by the evidence or law. Moreover, it contradicts two key dates
stipulated in the Decision: November %, 2017 - the date the tenant was served with the RAP

. Notice and January 4, 2018 - the date the tenant filed his petition.

] Allegatidns of an Ongoing Mold Condition Not Abated by Prior Owner

1. Hearing Decision Findings | ‘

“The tenant established that there was an ongoing leak in his second bedroom causing damage‘
to the window and a mold condition and that he complained about this problem to the prior owner,
who did npt take adequai‘e action. However, the USe of ‘this room was limited to the times the

. tenant’s son would come visit to stay overnight. Therefore, the tena;nt is entitled to festitution of

overpaid rent for this condition beginning three years prior to the date he filed his petition until it

¥

2
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. was repaired by the current owner in November of 2017. Because of the irregular use of the
room, the t'en‘anf is entitled to rg_stitufion of 2% of the rent.” |
2. Challenges to Findings | |
I disagree that the tenant “establis’hed” the above-referenced cqnditions and would be curfdus
- about the basié of making the claim that he did. |also do not believe that fhe tenant made
numerous complaints to the prior ownér concerning same as he alleged, for the following
reasons: | |
a. The only pr;of tenant provided'of these allegations at the hearing was his vague, oral
testimony. The following are exém ples of his orél testimony as documented in the
Decision: |
e “The tenant testiﬁed that the second bedroom window had an ongoing leak over
_the years that caused mold in the window area of that room: and on the wall below
the window” | |
® “Tl;é mold had existed for a period of many years, and the tenant wbuld clean it -
episodicélly but the mold would return.” | |
° “Hev complained to the prior owner at least two years prior to Ms. Marr purchasing
| the property. He does not know if the priof owner took any action, but there was
no cﬁénge in the condition of the unit.” |
In the last stétement made above, the tenant seems to acknowledge that the Iaét complaint
made to the prior owner Concérning the alleged mold condition was made two years prior to my
purchasiné the property. His statement that he did not know if the prior owner took any action
also means that the prior owner may have taken action. And if there was no change in %he

condition of the unit and the tenant failed to provide notice of the subsequent problem, the tenant

then becomes responsible for the problem.

3
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b. The tenant did not establish the basis for any actual damages or losses as a result of the
alleged mold condition, that exiéted for many years. He did not address any damages
(amounts) arising from this alleged condition or establish how he suffered any losses of

the use of his unit, in his Petition or in his testimony during the h'earing_.

There Wefe no allegations of medical complications for.him or his son, nor was thefe any
" - discussion éround loss of furniture and personal items. Iwas under the impression that
~inthis type case, actual damages or proof of loss must be es'tab‘lished in order to award
restitution. Therefqr'e, lam vat a loss as to why any restitution is beiﬁg made in‘_this

matter.

The finding that the bedroom in question had “irrégmar use” suggests that it was not an
essential service and therefore, no services were reduced. The son, who is
épproximately 30 years old, has his own residence away from the tenant’s unit. He rarély
visited the pfoberty while | was living there and virtually never spent thé night there baseld

on my observations and knowledge.

c. . The tenant has never prbvided any of the following documentation, of which, any
combination thereof could be considered substantial evidence in supporting his claims of

an ongoing mold and leaky window condition:

¢ Photographs: The Decision erroneously states that the tenant did not provide any
photographs showing the extent of the mold damage: “The tenant did not bring any

photographs showing the extent of the damage.” However, the Decision correctly states

4

000062



that I shared a photograph of same on my cell phoné atthe hearihg. The following are
photographs from both parties that were submitted to the Hearing Officer via email, after
the hearing and upon her request.

. Note: Larger photOQfaphs of same are attached. (Exhibit #1)

Landlord Photo Submitted on 7/10/18 | Tenant Photo Submitted on 7/15/18

Although both photographs are virtually identical, the tenant deﬁied that the photograph on my
cell phone which | s’hpwed at the hearing (the same One_here) accurately showed the extent of
the mold damage as stated in the Decision: “At the Hearing, the owner produced a phbtog;aph
on her telephone of the mold condition in the bedroom. The tenant testified that the photogréph
did noi‘ adequately represent the mold because it left out t_he damage on the right side of the
window. Both péﬂies were given an opboﬂunity fo produce photographs after the Hearing

showing the condition.”

During the hearing, the tenant testified that the wall to the left of the window was covered in mold,
but failed to later produce a photograph to show same. Tenant had the opportunity to submit

photographs showing the current mold damage to his rental unit beyond what | submitted and

5 .
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was not able to produce any photographs to sup'port the claim of mold dam age beyond the small

area underneath the window, documented in both photographs.

Moreover, tenant failed to provide, or offer to provide, photographs documenting any other mold

conditions that he allegedly complained about over “many years” to the prior owner and that the

prior owner failed to remedy.

‘In my bpinion, the relatively small amount of what might be mold - again identical in both

photographs - does not support the Claim of a serious mold condition that has been ongoing for

“many years.” And certainly the amount of mold depicted in these two photographs would not

motivate a reasonable landlord to retaliate against a tenant for bringing it to their attention - as

alleged by the tenant in his petition.

Tenant failed to provide any written correspondence between himself and the prior owner
fo dobument any written complaints to the prior owner concerning a rhold condition or
leaky window, ovef a period of “many” yéars. |

Tenant failed to prbvide any recordings bétween himself and the prior owner conéerning a
mold condition or leaky window, ovér a period of “many” years.

Tenant failed to gét any written docu‘mentation from the prior éwher to substantiate an

ongoing mold condition or leaky window, over a period of “many” years.

~Tenant failed to provide copies of any com plaints made against the prior owner

'concerhing a mold condition, i.e., City of Oakland Code Enforcement, health department,

RAP petition against prior owner, etc., over a period of “many” years.
Tenant failed to provide ény official inspection reports and/or findings documenting the

presence of mold or an ongoing mold condition, over a period of “many” years. -

6
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e Tenant failed to provide any medical reports for himself or his son who occasionally.
visited him, documeﬁting any medical complicétions, as _a resuit of the allege.d ongoing
mold condition, over a period of “many” years.

® Tenaht failed to provide any recordkeeping of dates mold condition and/or leaky window
cdm plaints were ﬁade and the specific nature of sdéh complaints to prior owner,
including a date the problem began, subsequent dates the same problém was reported

| to the prior anér,\ and a rééord of how the prior owner responded each time, over a
period of “many” years. (This information was also omitted from his Petitioh forr.n.)’

® | Tenant failed-to provide any receipts and/or baid invoices for supplies and 'materials he
may have purchased to clean the mold “episodically" when the‘prior owner failed to do
so, over a period of “many” years.

e Tenant did not provide any written lease between him and the prior owner to docﬁrhent
how répéir issues in the unit would be addressed, i.e., manner of reporting, time ‘
éonsiderations, oth_ér terms, etc.

e Tenant made ,absolutely no reference to any ongoing mold condition or leaky window
problems he suffered over a period of “many years” and was never remedied by the prior
owner, in his initial RAP petition or any written corréspondence to me..

e Tenant has not cl‘aimed'any actual damages or proven losses throughout this procedure,

to date.

There is also the skeptical manner in which the tenant presented his claims of an ongoing mold
| problem, in both his initial reference of mold in the second bedroom to me, as well as how he

presented it in his initial RAP petition. Note his characterization of the mold:
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e ‘I would like ;‘o make sure the spots & discoloration by the window is not mold.”
(Tenant letter to current landlord, dated”11/6/17 - Exhibit #2) \
e ‘/am informed and beliéve that water damage and POTENTIAL mold affects the
health and safety of a dwelling and affects the rental unit’s habitability.”
| (Tenant petition - Seétion Il - 2, dated 1/4/18)
o ° This conversation took place almost immediately after | requested landlord to
inspect POTENTIAL mold damage in the 2nd bedroom.”
(Tenant petition - Section IV - 1, dated 1/4/18)
® ‘Iam informed and believe that requests for landlord to attend to health and
safety concerns such as SUSPECTED mold . ..”
(Tenant petition - Section IV - 4, dated 1/4/18)
it makes no sense for someoﬁe to claim that fhey have been subjected to an ongoing mold
éondition for many years and without relief, but would now characterize the mold as “potential’,
“suspected”, or makes a request of a new landlord to “make sure the spots &‘ discoloration by
the window is not mold.” And noWhere in his petition or in any correspondence to me doés the

tenant make a single reference to an ongoing mold condition that he had to endure for many

years under the prior owner.

These skeptical characterizations of the substance illustrates 1) that the tenant is not sure if the
substance is mold and 2) tenant never sought to confirm if thé substance was mold which could
have been determined at no expense to th-e-vtenant via an inspection by the appropriate
government agéncy. His failure to do so, at any point over the “many” years he allegéd he

suffered through this condition, suggests that his concerns of health and safety as stated in his

petition, are disingenuous.

8
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Furthermore, if thé ténant had in fact been dealing with a bona ﬁde mold condition for “many”
years and to the extent he claims - he would “deﬂnitively know” and not “merely suspect” that the
substance was mold. For all we know, the few spots depicted in the previous photographs could
be mildew since the tenant never had the substance investigated\by an appropriate government

agency and out of concern for _his personal safety and health.

| contacted the prior owner and requeste(_j that he provide a written statement aboﬁt the
allegations of ongoing mold, leaky window, and illegal window bars. (Exhibit #3) The prior oWner
is my ex-husban‘d but also a cloée friend of the tenant, for over 20 years. In ;aid statement, the
pripr ownef denies that there was any ongoing mold or leaky window issues in tenant’sb second

| bedroom that was brought to his attention by the tenant. Further, he denies that he failed to
promptly and effectively rem4edy any and all probiems brought to his attention by the tenant
during his tenancy. |

3. Grounds for Appeal

This decision is not supported by evidence or law, on three specific points:
(1) Tenant Petition filed within 90 days of receipt of the RAP Notice
(2) No harm to or notice from tenant, makes the 2% for fhe restitution of rent arbitrary.
Basic legal principle is that, for restitution to be given, there must be actual
damagés or losses. |

(3) Lack of substantiating evidence.

9
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Allegations of an lllegal Window Bar Installed by Prior Owner

1. Hearing Decision Findings

“Security bars that do not release are a fire hazard. The prior owner installed these bars, and

therefore, was on actual notice about the condition. . The tenant is entitled to a 3% restitution for

- this cbndition, beginning three years prior fo the date he filed his petition, until he moved out of

the unit.”

2. Challenges to Findings

The matter of dispute is not if security bars that do not release are a fire hazard. The question is

if the prior owner instélled a window bar that does not have a release was deemed illegal at the

point of installation.

SB1405 (Health and Safety Code 13114.2): “Prohibits the installation of unopenable bars,
under any condition, where prohibited by the California Building Code after July 1, 1998.”

Therefore, if the prior owner installed unopenable window bars prior to July 1. 1998, the

“window bar was installed legally. If the window bars were installed legally, i.e. prior to

SB1405, the prior owner wa's not required fo givé any notice to tenant.

The fenant had the burden of proof to estabiish if the window bar Was installed before or
after July 1, 1998. Per the Decision, the tenant moved Vinto the unit some timé in 199‘6.'1
Tenant testified that he requested .t-o the prior owner that a window bar be placed oh a
specific window after his unit was broken into. The tenant did not provide the requested '
“‘loss began on date” in his Petitioh to document the date the windoW bar was inétalled.
Therefore, it cannot be determined if the window bars were installed Iegally or illegally.
The Decision states': “The tenant testified that the prior owner installed window security

bars in the 1990s that cannot be opened from the inside after the tenant had a break in.”

10

000068



)

e Stating that the window bar waé installed in the 1990s is hot sufficient evidence to -
determine if the window bar Was installed legally or illegally.

e The tenant could have provided a police report of the break in to determine an estimatéd
year and month the window bar was installed. Without such documentation and given
the fact that this break in happened approximately 20 years or more ago, the tenant is
unable to prove if the window bar was installed illegally.

e The Decision states: “The tenant did not complain about this condition (unopenable
window bar) until after Ms Marr purchased the propériy because the tenant did not
realize that he could not open the bars.” (i believe that the tenant’s tes'timony ét the
hearing was quite different. | am in the process of obtaining a copy of the hearing
transcript to review.) |

e Pursuant to tﬁe statement provided by the previous owner, -hg/paid a contractor to go to
the unit to install a wiﬁdow bar on one window. He further states that he was not present
for the installation but that the tenant was at the unit to supervise and approve the 7
installation. Therefore, the prior owner waé not necessary “on notice about the condition”
aé stated in the findings. That> determination was pure speculation. '

® The Decision states: “He (tenant) complained'to Ms. Marr about this condition
(uopenable window bar) in November of 2017.

e Factually, the tenant first raised this issue with the new owner in an‘email to her dated
12/11/17. (Exhibit #4) .'In'the email the tenant stétes: “l also have other health and safety
concerns. 1) The bars on the back bedroom window do not open. Please replace the
illegal bars with approved quick release bars. 2) The water heater sounds funny. | dont

believe the proper permits were obtained before doing the work.”

11
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Again, the widow bar in question bannot be d‘eemed illegal unless the tenant provides
‘deﬁnitive proof that it was installéd after July 1, 1998. | |

The only discussion the tenant had with me about the window bar is the previous two
sentence statement contained in his 12/11/17 email. The only remedy the tenant

| _requested was to replace the current bars with approved quick release bars.

“Ina letter to tenant, dated 1.2/1 2/17, the currént owner advised the tenar‘it. that she would
remove the unopenablé window bar buf only if the tenant authorized her to do so in
writing. He did not and the window bar was n;)t removed. |

If the current window bar was installed prior to July 1, 1998, a landlord is not-required to
replace it with quick release bars. The removal of the current bar would be considered
reasonable rem edy because it removes the fire hazard. Also, it is my understanding that
Iandlbrds have no statufory d'uty to provide any windows bars, but are required to providé
an operable lock on the window - which the window has.

Had the tenant expressed a concern about protecting his unit from potential break ins, | |
would have entertained a discussion around alternative security measures - but he never
did. In the 1990s, North Oakland (Ghost Town) was experiencing much higher crime as
a result of créck cocaine, gang activity, etc., and window bars were comm.on. | would
have offered tenant some alternative, more contemporary form of hdme security after the

removal of the window bar, had he raised that concern.

3. Grounds for Appeal

The tenant failed to provide any substantial evidence to show that the window bar was installed

ilegally. Because the tenant failed to provide a definitive date of the window bar installation, it

cannot be determined if the window bar is legal or illegal. Therefore, the current owner should

not have to pay three years restitution to the tenant based on the window bar.
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And because the c'urrent landlord offered to rémedy the “fire hazard’ by removing the
unopenable window bar, the tenant should not be entitled to any financial relief in this .

circumstance.

\'4 Other Grounds for Appeal
in addition to the grounds fbr apbeal previously stated herein, there are other Iegitimaté grounds
for éppeal that should be considered in this matter:

1. T enanf Petition is Substahtially Incomplete and Should Have Been Diémissed‘
Pursuant to RAP Regulations, Section 8.22.080'B (1b), A tenant petition “is not
considéred filed until, among other things, “A substantialy completed petition br
response on thé form prescribed by the Rent Adjustment Program,/signed under oat 0.

According to fhe RAP Petition completed and submitted online, the tenant submitted information .

contrary to his .testimohy -in his petition statement and at the Hearing. The following are some -

| »quest.ions asked in fhe petition fofm prescrié)ed by RAP, and his responses:

e Didthe property owner provide you with a RAP Notice, a written notice of the
existence of fhe Rent Adjustment Program?' (Yes)

e Have you ever filed é petition for your rental unit? (No)

. {
@ Have you lost services originally provided by the owner or have the conditions

thanged? (No) _ | -
e Are you claiming any serious problem(s) with the condition of your rental unit?
(No) | | |
Pursuant to RAP Regulations, Section 8.22.080 B (1c), “For Decreased Housing Services

claims,"o‘rganized documentation clearly showing the Housing Services decreases claimed and
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the claimed value of the services, and detailing the balculations to which documentation
: pen‘ains.”
The petition submitted by tenant failed to meet this standard:
(1) Tenant submitted no documentation supporting the Housing Services decreases
claimed. -
In his two pége, disorganized and single-spaced petition statement, tenant rambled about a
myriad of issues, but primarily addressed Just Cause Eviction issues. However, the only
discussion about decreased housing services pertaining to the mold and window bar, are |imited
. to the folldwing two statements, listed in Section |, under_ Rentx increase:

e “/ am informed and believe that water damage and POTENTIAL mold affects the health
and safety of a dwelling and affects the rental unit’é habitability. | am inform éd and
believe said condition may constitute a decrease in housing serviées.”

e ém informed and believe that window-baré that cannot be opened are prohibited by the = .
Califomia Building Code and not conéistent with the implied warranty of habitability. | am _

" informed and believe said condition may constitute é decrease in housing servicels. ”
(2) Tenant's Petition Omitted Critical Information Needed to Substantiate and Evaluate
His Claim
Tenant failed to provide any information regarding‘ the claimed value of the services in the Loss
of Services section (on the petition form prescribed by RAP) that s ought specific information
such as "feduced service description,” “estimated loss,” “notice date,” and “loss began on date.”
These areas were left blank. And because tenant provided no documentation to support his |

claims, he also did not provide any information detailing the calculations to which documents

pertain.
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Pursuant to the Rent Adjustment Ordinance, Section 8.22.110, F (1a), “Notwithstanding the
acceptance of a petition or response by the Rent Adjustment Program, if any of the following
' exist, a hearing may not be scheduled and a Hearing Officer may issue a decision without a

hearing: The petition or response forms have not been properly completed or submitted.”

It is materially significant to note that the tenant is a former practicing attorney in California. He
graduated from the University of San Francisco School of Law and was admitted to the State

‘Bar of California on May 31, 1979. He practiced law for approximately 16 years, until July 31,

1995, when he was stjspen_ded for Child and/Farn ily Support .Non-Com p‘liance and Failure to Pay

Bar Member Fees. On October 15, 1999, he resigned from the Bar with charges pending. -

Because of tenant’s significant legal background, he clearly had the capacity to thoroughly and
“accurately complete the petition form prescribed by the RAP Adustment Program. He also held
the capamty to better organize and dISCUSS his claims in his pettion statement, submit the
supportmg documentation necessary to prove his claims, and to determine and state the value
of his claims (damages and Iosses). And certainly, his formal experience as a former attorney

would have suggested to him the importance of submitting a completed and organized petition,

'along with supporting documentation.

| reiterate that the tenant’s petition grossly failed to meet RAP standards and should not have

ever reached the point of adjudication.
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(3) Bad Faith and Disingenuity on Behalif of Ténant

Tenant was vpresentved with a month-to-month lez_as}e from new owner on November 5, 2017
Whiéh was never signed by tenant. However, tenant responded in writing the following day,
November 6, 2017. The only reference to‘any issues-with the unit at that point was a reference
to mold: “As I mentioned the window in the back bedroom Ieaks from time to time. | would like to

make sure the spots & discoloration by the window is not mold.” (Exhibit #2)

lalso believe that the virtually identical photographs submitted by tenant and landlord, previously
included herein, speaks volumes. These p_hotogréphs are not indicative of an unabated mold
problem spanning many years. And it is incredulous to beliéve that a tenant had been living with -
an unopenable window bar »o'n a bedroom window for approximately 20 years but only
discdvered it did not have a quick release mechanism, a month after he received a 60 Day

Notice to Vacate from new owner.

Whereas tenant's formal legal training did not serve him well in preparin.g his Petition and
‘supporting doqumentation, it was certainly helpful in researching health and safety, compliance, '

and building codes to fabricate claims of the unit being uninhabitable.

Ovér a month after the service of the 60 Day Notice to Vacate and the likelihood that he would be
required to legally vacate, tenant sﬁbmitted an email dated December 11, 2017 expressing
concerns about the window bar and a water heater that he believed was installed without a
permit. (Exhibit #4) | believe that the tenant only réised those additional concerns to fabricate a

case of the unit being uninhabitable and perhaps with the hope of being allowed to remain in the

unit.

- 16

000074



(4) Inappropriate Ex-Parte Communication with Hearing Offieer

| have some concern about tenant's inappropriate ex-parte communication with the Hearing
Officer, when he was asked to remain behind for sorﬁe reason | do not recall, after the hearing
was concluded and I was dismissed. |am not necessarily suggesting any impropriety, how'ever,

] obviously have no knowledge of what subsequent discussions concerning this matter may have

occurred.

Vi Conclusion

Frankly and respectfully, the decision made in this case is simply a bad decision, and one that if
allowed to stand‘would be a travesty of justice, based the entirety of this Appeal, and including
the following::

1. Tenént, a forme\)r California attorney and presumeb_ly armed with superior knowledge of
the law and experience in completing legal forms, submitted an.incomplete, inferior
petition. Under RAP Regulations, his petition should have been dism issned prior to a
heafing. |

2. Tenant clearly failed to provide the necessary information to determine the value of his
claifns or even to describe or substantiate the claims he made. Absent of this
i‘nformation, fhe Hearing Officer determined his claims and the value of those claims, oh
his behalf during the hearing. In any fribunal, it,is the duty ef the petitioner to id.entify and
establish the basis for his claims, his actual damages and losses, and the baseline value
of those damages - not the fribunal. |

3. The incom plete and vague manner in which the tenant prepared his pyetition aIeng with

the lack of any supporting documentation, put me at a disadvantage during the hearing
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because issues diécussed at the hearing were raised by the Hearing Officer and not
discussed in fhe petition.

. | believe that | timely and successfully met the RAP Notice requirement in relationship to
the day the tenant filed his petition, and therefore, should not ;\ave been assessed with
three years of restitution to the tenant and the resulting $2070 judgement against me.

. Tenant did not prove h|s claims of loss of service conceming the two alleged decreased
services discussed herein, nor did he provide any calculations and/or proof of actual
damages for same. |am still unclear how any services were decreased and how these.
circumstances created any loss of his use of the unit and what; if any, actual damaées
he incurred as a result of these circumstances. Because the tenant prov'ided no damage
c_alculatiohs, damages were arbitrarily determined by the Hearing Officer.

. Tenant may have benefited from his ex-parte communication with the Hearing Officer .
after the conclusion of the hearing and after landlord left.

I am an Oakland public high school teacher who recently purchased a duplex where | live,
but also bécame a landlord vié the purchase. |am hardworking, decent, honest, and
have proceeded with integrity in every step of this process. lin fact had exemption status
with the Just Cause Ordinance at the time | served my tenant with the 60 Day Notice to

_ VVacate. Although the tenant was understandably disgruntled in having to vacate the unit,
it was my Iégal right to have him do so and withvout cause. |did absolutely nothing wrong
during my brief tenancy with thisvtenant, and theréfore, should not bear the undue |

financial hardship, based on my perception of a bad decision rendered herein.
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In conclusion, | believe that | have provided sufficient information that would warrant the
successful appeal of the matters discussed herein, andin the interest of Justice, ask the

appeal board to vacate ihe entire decision and award made in this matter.

Res pectfully Submltted

) \/\/\O\/\m\ WW

Rosemary Marr
Lz ]2
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November 6, 2017

Rosemary:

| received your note dated 11/5/17 and the new rental agreement and have a few things that need

clarification.

1. 1 would like the rental 'agreemént to begin on 12/1/17 since | already paid rent on 11/1/17 '

based on the current lease agreement. ‘ ’ |

2. Paragraph #2: | understood that my deposit of seven hundred and twenty-five dollars {$725.00)
paid in 1993 at the beginning of the tenancy would carry-over to the new rental agreement. |
want to make sure that is reflected.

3. Paragraph #5 & #30: Please let me know the approximate cost of the garbage bill so that | may
decide whether having a separate bill makes sense. ‘ . '

4. Paragraph #6: My son Paul Billingsley has been living with me at 687 Apgar since 1993 excépt
when he was away at college, etc. | would like that acknowledgement so as not to have an issue
related to “guests staying more than 14 daysina yeér will require additional rent”.

5. Paragraph #14:’ A carbon monoxide detector has not been provided.

6. Paragraph #28 (Lead Warning Statement): There has not been an inspeétion related to lead-

“based paint. There are a few places where paint is deteriorating and/or peeling. 1 have ﬁot
received a copy of “Protect Your Family from Lead in Your Home”,

7. Paragraph #29: (Mold): As | mentioned the window in the back bedroom leaks from time to

time. | would like to make sure the spots & discoloratioh by the window is not mold.
Thanks Rosemary | look forward to talking on Tuesday.

Respecifully, v /

JAB

Joseph A. Billingsley

b b 2
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To Whom it May Concern:

My name is Jonathan Hunt, Sy. and | am a resident of Palmdale, California in the County of Los
Angeles. | offer the following statement concerning a propeny located at 687 Apgar Street in
Oakland, California:

1. Ipurchased the property (a duplex) in June 1989. | purchased the property as a rental
investment and have never lived on the property. | owned the property until l sold it to
the current owner, Rosemary Marr, in October 2017

2. Joseph A. Billingsley (JAB) was my tenant in the 687 unit at the time the property was
sold. 1also considered him a friend over the years.

3. Ihave no recollection of JAB making any complaints (verbal, written, or otherwise)
concerning a mold condition and/or water damage in the back bedroom at any time
during his tenancy with me. Although this may have occurred once and { am just unable
to recall it. '

4. However, there was absolutely never a circumstance where numerous complaints were
made about these conditions over a period of years and! failed or neglected to remedy
them. | have owned and managed five rental units in the bay area for several years. |
have always been a responsive and responsible landlord to accommodate my tenants’
well-being but to also ensure that my properties are well-maintained and to protect my
investments. | actually encouraged tenants to report problems so they were remedied
early to avoid potentially more damage and higher repair costs later.

5. My recollection of the window bar on one of the two windows in the back bedroom is that
it was instafled over twenty years ago upon the request of JAB after a break-in occurred
in his unit. | promptly contacted a contractor and made arrangements for the purchase
and installation of a window bar. JAB met with the contractor to supervise and approve
the installation of the window bar He expressed no concerns {0 me about the window

bar after the installation.

6. Insummary, | have always prided myself with the diligent up-keep of my rental
properties and have never experienced any ongoing, unresolved issues with my
properties once | became aware of them.

The foregoing statement is true to the best of my knowledge, information, and beliefs, and are
subjected to the laws of penalty of perjury in the State of California.

=g AR fe (VPR A

W Liim

JéRathan Hunt"Sy e Date
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Rosemary Marr <rastateach@gmail.com>
887 Apgar Statement
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Rosemary Marr Aamﬁmﬂmmo:@mam__ com> . i . o Sun, Nov 18, 2018 at 11:19 AM
To: jonathan hunt <jonathanhuntsr@msn.com> : v

Hey,

> mﬂmﬁm_sm:ﬂ is attached nosnm..:.zn JABs unit repair complaints. I msﬁs_:@ is incorrect let me know and | can correct it.

Q\A\Mb \‘\'0@9@ 2\/7_.

Ifit's oxm< - then you can print, m_m_._. mnm? and email back to me if it's no too much trouble. | want to be respectiul 9n your heaith and well-being.
Anyhoo - keep me posted.

~ Rosemary

..u mmﬂ bﬁwmq mﬂm»mqsm% v%
20K -

meswﬁms hunt <jonathanhuntst@msn.com> . : Sun, Nov 18, 2018 at 1:15 PM
To: Rosemary Marr <rastateach@gmail.com> . , . .

{Quoted text hidden]
[Quoted text hidden]
<687 Apgar Statement.pdf>

Jonathan Hunt
jonathanhuntsi@msn.com

Kw Mw_wbv@mq Info rosemary.pdf

hitps:/mail uoo@«m.ooizﬁ__\r_\aw~73mwmmmmﬁmsw<ﬁEmmmm_d:.um__kumwizauﬁwmm%mﬁm?wmowmmmo%‘_w._mm&mav_uzmm-mﬁw}ﬁmmmd%@m&m&@mmomhwm&mau_u:mm%\om»‘_mdﬂmcwmomﬂwocgmo& 11



U HiM92018 o g , Grait - Your 12/2/17 Lefter

Rosemary Marr <rastateach@gmail.com>

Your 12/2/17 Letter

2 Bmmmmmmw

Joseph w.::ﬁ&& A_mc@nﬁoam org> - : Mon, Dec j,. 2017 at 3:04 PM

To: Rosemary Marr <rastateach@gmail.com>

\
{

= dggmoodas

Rosemary:

Tharik you for your response dated 12/2/17. 1too am thankful for cur mutual respect for each other's decisions. | understand your dacision is a difficult one and 'm sure
you can understand that it’s difficult for me and my family as weil. There is no guestion in my mind that we can indeed respectfully and kindiy co-exist as we work
through things. o o R

NI

As it relates to your response at paragraph 7 - | must correct your reference to the rental agreement that you presented to me in November 2017. | did not decline 1o sign
it. | noted that certain language and terms needed correcting. We agreed that the rental agreement would begin 12/1/17. You were going to make corrections, add Paul’s
name to-the onn:ﬁmsw section, provide the lead based paint information and provide a carbon monoxide detector.

it was not until after | raised concerns about potential water damage and suspected mold around the back window that you stated vou were taking over my unit.

f will look into the petition process for the Rent Board. | also have other health and safety concerns:

1} The .wm_.m on wym back bedroom window do not open. Please replace the illegal bars with approved quick release bars.

Nv The water heater sounds funny. | don’t believe the proper permits were ouﬂmm:ma before doing the work.
Respectfully,

joseph A. Billingsley

https:/fmail.google.com/mai _\c\oﬁ_ﬂﬂmwﬂmmm&smsuU&.mmm«o:um:mﬁm_.:a._mauﬁ:ﬁmmn%\owﬁmmmmwommmo\smwmmommmm:.ﬁ_u:ﬁn -%3A15865305620112782028simpl=rmsg -1&@.5 586605828382069838 12



March 30, 2019

k;&f ADJUSTMENT PROGRAN

' 1 AN
RE: Case No. T18-0089 Chd ‘f; AND
Appeal Hearing
Supplement Documentation
Dear Sir or Madam:

The enclosed email capies are being submiited conceming the above-referenced matter.

Specifically, the emails will illustrate that | attempted to have this matter dismissed prior to the
initial hearing date because | believed the tenant’s petition was so incomplete that it did not

~ warrant a hearing. Moreover, it put me ata huge disadvantage to prepare a defense fo his
petition. This is one of the key grounds of my appeal: Per RAP regulations the tenant’s petition
should have been dismissed prior to the hearing because it was substantially incomplete.

There were two opportunities to dismiss the petition prior to the hearing. One was when the
petition was initially received and reviewed by the RAP office. And two, when it was received and
reviewed by the hearing officer. A dismissal never occurred, in spite of my documented email
requests to have the petttton (and hearing) dismissed.

~ Per the final email (dated 7/3/18) in the packet | submitted, Margaret Sullivan, Rent Adjustment
Program Analyst lll, made the following statement regarding my request to have the hearing
dlsmlssed because the petition forms were not properly completed:

“In response to your question about dismissing the RentAdjustment fenant petition case
T18-0089, only the petitioner can request a dismissal of her/his petition. As of now the hearing
in this case is still scheduled for July 10, at 10:00 a.m.” :

‘As stated in my Appeal, the decision fo hold a hearing based on a petition that is “substantially

incomplete” or “the petition has not been properly completed” was contradictory to RAP
~ Regulations, Section 8.22.080 B (1b) and Rent Adjustment Ordinance, $ect|on 8.22.110, F (1a),

respectively.
Thank you,

Conumin ! W\ﬁwv-

" Rosemary Marr
- Landlord/Appellant

bowmf\ B \A&\A\/\/\ CTW/V\JV/ Pl mw»)
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Jaozote - Gmail - Case No. T18-0089

o

Rosemary Marr <rastateach@gmail.com>

Case No. T18-0089

Rosemary Marr <rastateach@gmail.com>

Wed
To: "Sullivan, Margaret® <MSullivan@oaklandnet.com>

Hi Ms Sullivan

! Thanks for your response.

I just reviewed the petition you sent and thers is no information contained In it that alleges a rent increase and again, | never attempted to increase his rent.
'On page 4 under Grounds for Petition there is a note for “1 record”. Is it possible to get a copy of that record?

.

There are “0" records listed under Rent Increase and Loss of Senice.

My m_uo_mu_mm for contacting you again but I'm still trying to determine the basis of this petition.

Thanks for your time and assistance.

Sent from my {Phone
[Quoted text hidden]

<Copy of Tenant Petition 8901, Case T1 8-0089 - 1-4-18.pdf>
<Attachment to Tenant Petition 8801 - 010418.docx.pdf>
<Property Owner Response 3.28.17 0ak063334.pdf>

https://meil.goog le.com/mail/ut 7ike=7e3fa52948view=ptésearch=all&petmmsgid=msg -2 3A 150685871781 m@wmiw.ﬂ mpl=msg-f%3A1506858717818643211. 1
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3/30/2019 Gmall - Case No, T18-0083

S

Gmail

Rosemary Marr <rastateach@gmail.com>

" Case No. T18-0089

Sullivan, Margaret <MSullivan@oakiandnet.com>
To: Rosemary Marr <rastateach@gmail.com>

Dear Ms. Marr,

yiust spondio
‘Adjustma nt case.

Thank you.
Margaret Sul livan

[Quoted text hidden]

hitps:/fmail .moou_o.ooiamm_\i 121 l=f7e3fab28048view=pt&search=all&permmsgid= msg-f%3A15088593605056067968simpl=rmsg-T%3A1506859360505606796

Wed;

claimingagainstyow: The claims regarding eviction are not Grounds for Petition in a Rent

-

i
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Gmail - Case No: T18-0089

Rosemary Marr <rastateach@gmail.com>

Case No. T18-0089

_Rosemary Marr <rastateach@gmail.com>
To: "Sullivan, Margaret" <MSullivan@oaklandnet.com>

that the unit is exemnpt from RAP becal

- I'm currently in the process of filing an online RAP exemption.
Thanks

Sent from my iPhone
{Quoted text hidden]

https:/imail.google.comimailiuw1 7ik=17e3fa52048view=pi&search=all &permmisgid=rmsg-%3A15968602209881792644simpl=msa-43A1506860220088179264

e. Also on the owocznm

il
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3/30r2019 . ) Gmall - Gase No. T18-0089

1 Gmail |

Rosemary Marr <rastateach@gmail.com>

Case No. T18-0089

Rosemary Marr <rastateach@gmail.com>
To: "Sullivan, Margaret” <MSullivan@oaklandnet.com>

Ms Sullivan.

i o e S e S ey

Jelievethat-the-petitioner-hasprovidedssnaugh
Thanks.

Sent from my iPhone
[Quoted text hidden]

E_um"\\:ﬁ:.moom_o.noiamaﬁvm_ﬂnmmammw&smsnu&mgo_ﬁm:mu&gmu id=msy-%3A15968614978862497888simpl=msg -Fe3A1506861407886240789

Wed, Apr 42048 at 4:49 PM-

sirative:decision,

"
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3/30/2019 - . : . . ~ Gmall - Case No. T18-0089 )

Rosemary Marr <rastateach@gmail.com>

Case No. T18-0089

Sullivan, Margaret <MSullivan@oakiandnet.com> o : _ Wed
To: Rosemary Marr <rastateach@gmail.com>

Hi Rosemary,

Yes, certainly! Please email me your mailing address and | will mail the documents out tomorrow (Thursday, 4/5/18). | will send you hard non.mm of the
online tenant petition and z._m attachment, in which numerous topics are listed.

There seems to be some confusion over the laws regarding exemption from Rent Adjustment and the laws regarding exemption from Just Cause for
Eviction. As! noted before, any claims regarding eviction do not fall under the jurisdiction of a Rent Adjustment hearing.

Please be aware that any

g p from Rent Adjustment cannot be decided administratively, but must go through a hearing,

In the meantime, It is best for you to submit a completed Property Owner Response form in a timely fashion.

Best, . _ . ,

" [Quoted text hidden]

htips:/meail.google.comimailiu/1 2ik=7e3fa52048view=ptasear ch=all&permmagid=msg-f%3A15968631638145430148sImpl=msg-f%3A1506863163814543014 1"
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- /3072019 Grmall - Case No. T18-0089

@3@% | . Rosemary Marr <rastateach@gmail.com>

Case No. T18-0089

Rosemary Marr <rastateach@gmail .ooav :
To: "Sullivan, Margaret" <MSullivan@oaklandnet.com>

Hi Ms. Suffivan,

| submitted my response to m / former tenant's RAP complaint online, several weeks ago.
befi + Ifnot, could you confirm that | still need to attend

the heating?
I am a teacher and am now on summer break. | would like to make some travel pians for July and it would be helpful to know my availability.

Thanks for your time and anticipated response.

Rosemary Marr
[Quoted text hidden]

zﬁm“ssm:.moon_o.aoiamsa_@mxnmmwﬂmmmwﬁs%hv&mmm_d:um:mvm«gﬁm jd=msg- %3As%3A5100835114994237788&simpl=mmsg-a%3As %3A5100835114954237788 11

000090



33012080 : - , : : Gmall - Gase No, T18-0089

-

-

Gmail

Rosemary Marr <rastateach@gmail.com>

Case No. T18-0089

Sullivan, Margaret <MSullivan@oaklandca.gov>
To: Rosemary Marr <rastateach@gmail.com>

Dear Ms. Matr,
4 8

Best regards,

Margaret Sullivan

City of Oakland Housing & Community Um<m_o_u5m..._~ Department

Rent Adjustment v.dm_,mi Analyst il

Mailing Address: Rent Adjustment Program / P.O. Box 70243 / Oakland, CA 94612
TEL. 510-238-7387 — Direct

TEL. 510-238-3721 - Main Number

FAX. 510-238-6181

Email: msullivan@oakiandnet.com

:numu\amm_.ooon_m.ooiam__\c\‘_wm_ﬂnmmammﬁmsmsngmmgazum__muQszdamau:mm.1§w>A8mommN8muﬁqumommman_n=mu.@&Rmcmo&mmmmmwﬁmw.\mo

ssal-ofher/his.

12
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Case No. T18-0089

" otépt A “Bllllngs|ey, Tenant submits this Response to Owner's Appeal
CMEDED o AR LD

Statement of the Case

A
&

Tenant is 67 years old and had lived at 687 Apgar since 1996. Owner lived at 689 Apgar Street asa

. | v_tenant begmnmg August 2016 prior to purchasmg said property Owner purchased said property a duplex
Iocated at 687 -689 Apgar Street Oakland CA on 10/6/17 and the property has been owner—occupled since
that time. Owner presented a new lease to tenant requlrmg tenant to pay for garbage service. Tenant had

» not 'previou"sly heen required to pay for g'arb_age service for the'entirety of his tenancyL (Tenant E)thibit ,.1
attached). ’ .'Tenant wrote owner on 11/6/18- requesting a 'r’eyisionvin the Ianguage of the lease related to my
son staying at the property and'raised concerns' about Ieaks and mo!d around of the window in the back
bedroom. (Tenant Exhibit'z attached). T enant and owner exchanged _correspondence about habitability -
issues; On 11/20/17 Owner served a,- 60 day notice _terminating the tenancyon 1/31/18 approximateiy 1

‘month after purchasing the property_.

Tenant filed a petition at the Rent Adjustment Program (RAP) on 1/4/18 claiming unlawful eviction
and decrease in housmg serwces The Hearmg Offlcer found that for purposes of the Rent Adjustment

Ordmancei the unit is not exempt until 'October 2019. Tena_nt’s petition was granted in part.
. The Issues
Owner-appeals on the grounds that:

1) The decision violates federal, state, or local law;
2) The deusron is not supported by substant|al evidence; and

3) Other (unspecifi ed)
Tenant submits that:

1) Owner’s appeal does not establish any violation of federal, state, or local law;

1000092



? Tenant's Response to Ownei’s Appédl, Case No. T18-0089

2) The decision is supported by substantial evidence ; and

3) Owner's appeal has nbt established sufﬁciént grounds to grant the appeal on any on other grounds.

The hearing officer found that the RAP notice was provided on 11/6/17 and that the previous owner did
‘not provide an RAP notice. Owner sought to circumvent the RAP regulations by increasing rent through
charging for ga'rba'ge which had not been charged in the.original tenancy. (See letter from Rosemary Marr

dated 11/5/17.) This was not allowed until 6 months after giving the RAP notice.

Arguments on Appeal

l. Water damage and mold

The brior owner and current owner had notice of the Water damage and mold. See dwner Exhibit 3-
declaration ofprathan Hunt, paragraph 3: Aﬁer stating he héé no recollection of any complaints
“concerning a mold condifion and/or watér damage in the back bedroom at any_ti“me during his tenancy wi_\th
Me, the next sentence reads ”A&hough this may have occurred once ahd I am just unable to recall it.”
Tenant submits this statement acknowledges notice was given to previous owner.  The iﬁconSiStency of “no
recbllection" énd “may” in pﬁor owner’ s declaration does not support current ownefﬁ claim that the

Hearing Officeﬂs decision is'not supported by the evidence.

Current owner argues on appeal that tenant is req'dired to make numerous complaints and must keep
records of numerous complaints, otherwise ter}tant. is not entitled to the relief stated by the Hearing Ofﬁ(lzér.
Owﬁer stated sﬁ_e planned to investigate the leak once tenarit ‘left the unit (sée Heafing'De_cision page 3,
paragraph 5. In fatt, when Tenént showed the water damage to Owner, she made statements to the effect

that the wall must be cut out next to the window to investigate.

H. ~ Tenant objects to and challenges the statement/declaration'ofJonathan Hunt, Sr., (Owner's

Exhibit #3) to wit: Paragraph 5. “JAB met with the contractor to supervise and approve the

000093
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Tenant's Response to Owner’s Apo’éia"?i CaSe No. T18-0089 -

installation of the window bar. He expressed no concernsto me about the window bar after the

installation.”

| This portion of Mr. Hunt's statement is false. | did not meet or supervise the contractor, nor approve
the installation of the window bars. Shortly after a break-in of my unit | informed Mr. Hunt of the break-in
and of the security concerns. Mr. Hunt informed me he would have bars installed. | was not present at the

time the bars were instatled. He informed me that the bars were installed after the fact.

‘Owner inconsistently alleges the window bars are not illegal and that tenant has the burden of proof of
 establishing the date of instal_lation. The hearing officer correctly found that security bars that do not
' release are a fire hazard. Current owner is aware of the health & safety violation but has done nothing to

correct the safety hazard.

1L Tenant objects to a‘nd challenges owner’s mischaracterization of the fat:te.
1. Owner alleges bad falth and ”dlsmgenmty' of tenant (page 16) and alleges tenant refused to sign
the new lease. That allegatlon is false. Tenant requested a change in the lease terms related to my
son staying at the nnit. Owner‘stated she would present a lease with _t_he changed language but did
not. (Tenant l:'xhibit 3 attached) | |
| 2. Owner alleges ”v:rtually identical photographs submitted by tent and landlord ”(page 16). -On
' 7/15/ 18 tenant submitted 4 photographs via email to the hearmg officer and owner (Tenant EXhlblt
4 attached) that provide a dlfferent perspectwe. |

Iv. Tenant objects to and challenges owner’s allegation of an inappropriate ex-parte :

communication with hearing officer.

At the conclusion of the hearing the hearing officer asked tenant to provide his current address. Owner _
was present at the time and was not dismissed but chose to leave the room. There were no further

i
'

discussions between the hearing officer and tenant.
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Tenant’s Response to Owner’s Appet

~

Case No. T18-0089 o }
Conclusion

Owner’s appeal contains unfounded and unsubstantiated allegations, misstatements of law and

facts; as well as irrelevant proclamations. Tenant respectfully subrhits that:
1. Owner’s appeal lacks merit; ‘

2. The ground‘svf’or the appeal are not sufﬁciéntly stated; and

3. The hearing officer’s decision must be upheld and affirmed.

‘NM"“-«.“

Respectfuhsubmitte;ii\

//‘.. M/\\ ' Dated: - [ & }9%‘ ‘g.’
' ' N ' —t
Joseph A. Billingsley ‘ T l
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November 5, 2017

Hi JAB,

[ have enclosed a copyofa lease to formalize our landlord/tenént arrangement. it is materially the
same as your tenancy with Mr. Hunt, the previous Iandlord/owner The only exception is that | will not
be able to pay for garbage expenses on your unit as the prevuous fandlord did,

Effective October 11, 2017, | became responsible for the Waste Management account for the property.
I will receive the bill and will provude you with a copy to reflect due dates and the amount (50%) that you
will be responsible for.. As noted in the lease, your share began on November 1, 2017 and your first bill

will be prorated to reﬂect that.

The alternative is that | can make arrangements for you to puta bill in your name for the services at your
unit. Let me know which option works best for you. :

Review the lease and we can dlscuss any questnons or concerns whenlam there to clean the mlldew
spot. OtherWIse, you can sign and date. | can make a copy for you from my home

‘Thanks and see you Tuesday.

7 .

,,.__.\-

A *'\“v’\

Rosemary '

Y
3

exblit
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November 6, 2017

Rosemary:

I received your note dated 11/5/17 and the new rental agreement and have a few things that need.

clarification.

oL

| would like the rental agreement to begin on 12/1/17 since | already paid renton 11/1/17
based on the current Iease agreement.

Paragraph #2: | understood that my deposit of seven hundred and twenty-five dollars ($725 00)

_ pald in 1993 at the beginning of the tenancy would carry-over to the new rental agreement. |

want to make sure that is reflected.

Paragraph #5 & #30: Please let me know the approximate cost of the garbage bill so that | may
decide whether having a separate bill makes sense.

Paragraph #6: My son Paul Billingsley' has been living with me at 687 Apgar since 1993 except
when he was away at college, etc. | would Iike' that acknowledgement so as nét to have an issue
related to “guests staying more than 14 daysin é year will require additional rent”.

Paragraph #14: A carbon monoxude detector has not been provided.

Paragraph #28 (Lead Warnmg Statement): There has not been an mspectlon related to lead-

based paint. There are a few places where paint is deteriorating and/or peeling. | have not

received a copy of “Protect Your Family from Lead in Your Home".
Paragraph #29: (Mold): As I mentioned the window in the back bedroom leaks from time to

time. | would like to make sure the spots & discoloratioh by the window is not mold.

Thanks Rosemary | look forward to talking on Tuesday.

" Respectfully,

JAB

Joseph A. Billingsley

”

St 2
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From: Joseph Billingsley

Sent: Tuesday, November 7, 2017 12:41 PM
To: Rosemary Marr

Subject: RE: 687 Apgar

- Thanks Rosematy, yes this is very helpfu'l.;

! appreciate the 12/1/17 'start date.

| received the electronic version of "Protect Your Family from Lead in Your Home". 'No need to print one
out. : : : :

Thanks for notmg you rece:ve‘d the depos:t

-Thanks for mqulrmg about the Waste Management Bl"

Thanks for ad‘dmg Paul Billingsley to paragraph #6. 1 dob ’t think you need to add him as a tessee.
Tbanks_ for getting a earbonv monoxide ,detect_o_r.. | h_aye a smoke detector. .

See you Iater, |

JAB

From: Rosemary Marr [mailto:rastateach@gmail.com]
Sent: Tuesday, November 07, 2017 12:22 PM

.. To: Joseph Billingsley

. Subject: Re: 687 Apgar

HiJAB,
The following are my responses to your request for clarification:

1. Nota problem beginning the rental agreement on 12/1/17. I will correct all info and give you anew
copy for your review.  We can execute it on 12/1/17 at the time you pay. 12/17 rent.

N

2. The depos1t currently reflected on the lease in question is noted as bemg "From Escrow." Mr. Hunt
" has already transferred your $725 depos1t to me. :

3 ‘T have asked Mr Hunt for a copy of his last full Waste Management blll will forward youa copy
upon recelpt :

4. Isee Paul on occasion but had no idea he had extended stays. Not a problem to list him in that
- regard on the rental agreement. : :

5. Twill proiride a carbon monoxide detector this Friday 11/10/17. My assurhption was that you
would have already had one but I can pick one up.

6. 1did not print a copy of "Protect Your Famﬂy from Lead in Your Home" booklet because it was
several pages and I was low on ink at home. However, I am now attaching an electromc copy for your
records. (If you still requ1re a printed copy, let me know.) .

6‘(’“ (f>’(' 3\ 00008 d



7. T will be cleaning the spot of suspected mold that you breviously pointed out today. Ifit should
return, I will have it checked further. 1also intend to have the window checked for leaks in the near
future - once I find the appropriate person to do the work.

Hope this helps to clari’fy‘matters.

See you later today.
‘Rosemary
On Mon, Nov 6,2017 at 9:11 PM; Joseph BilIingsley <jab@cvcorps.org™> wrote:

Hi Rosemary:
‘See attached.
See you tomorrow.

JAB

~ Joseph A. Billings\ley' .

At 52 R

000099 3
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From: Joseph Billingsley :
Sent: Monday, December 11, 2017 3:04 PM
To: Rosemary Marr

Subject: Your 12/2/17 Letter

‘Rosemary:

Thank you for your response dated 12/2/17. 1too am thankful for our mutual respect for each other’s
decisions. | understand your decision is a difficult one and 'm sure you can understand that it’s difficult for me
and my family-as well. There is no question in my mind that we can indeed respectfully and kindly co-exist as
we work through things. '

As it relates to your response at paragraph 7 - | must correct your reference to the rental agreement that you
presented to me in November 2017. | did not decline to sign it. | noted that certain language and terms
needed correcting. We agreed that the rental agreement would begin 12/1/17. You were going to make
corrections, add.Paul’s name to the occupants section, provide the lead based paint information and provide a
carbon monoxide detector. ‘ '

It was not until after| raised concerns about potential water damage and suspected mold around the back
‘window that you stated you were taking over my unit.

{ will look into-the petition process for the Rent Board. | also have other health and safety concerns:
1) The bars on the back bedroom window do not open. Please replace the illegal bars with approved
quick release bars. . ' '

2) The water heater sounds funny. | don’t believe the proper permits were obtainéd befor‘e' doing the
work, ‘ : o ' : :
Respecffully’,
Joseph'A. Billingsley

From: Rosemary Marr [nﬁailto:ra’stateach@g‘ mail.com]
Sent: Saturday, December 02, 2017 4:59 PM

To: Joseph Billingsley
Subject: Reply to Your 12/1/17 Letter

Hi JAB,

I'took time to try and respond to your concerns as thoroughly as I could. Please see the attached
letter. Let me know if you have any additional concerns that I may be able to address.

Thanks!

Al

000100



Joseph Billingsley ' ‘ _ : ’
From: , Joseph Billingsley :
Sent: . Sunday, July 15, 2018 7:47 AM
" To: bcohen@oaklandnet.com
Cc ' : Rosemary
Subject: Fwd: T180089 '
Attachments: : - - Apgar bedroom window.JPG; Apgar bedroom window 2.JPG; Apgar bedroom 3JPG;

Apgar bedroom window 4.JPG; Apgar bedroom window 5.JPG; Apgar bedroom
window.JPG; Apgar bedroom window 2.JPG; Apgar bedroom 3.JPG; Apgar bedroom
window 4.JPG; Apgar bedroom window 5.JPG

| believe the first email was not properly addressed.
| Joseph Billingsley
Sent from my iPhone

Begin forwarded messagé:

From: Joseph Billingsley <jab@cvcorps.org> .

Date: July 15, 2018 at 7:43:53 AM PDT

To: "bcohen@oakland.com" <bcohen@oakland.com>
Cc: Rosemary <rastateach@gmail.com> '
Subject: T180089

Ms. Cohen:

Attached are photographs of the watéf damage andlsuspected ‘mold at the back be‘d'room window.
Joseph Billingsley

Sent from my.iPhone

~ Begin forwarded

“Subject: Apgar window

Sent from Méil for Windows 10
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CONSOLIDATED CHRONOLOGICAL CASE REPORT

Case Nos. & Names L17-0233; Udinsky v. Tenant
: - L17-0236, Udinsky v. Tenant

Property Address: 1848-1860 E. 25® Stréet, Oakland, CA
Parties: Bing Udinsky ) (Owner)

George Shafazand (Owner)

Francisco Salinar (Tenant)

Nury Maradiaga - (Tenant)

Hector Gallegos (Tenant)

Dagoberto Sarmiento  (Tenant)

Orlin Maradiogoa (Tenant)

Alberto Villa (Tenant)

Nely Barahona (Tenant)

Pa Eh - (Tenant)

Jackie Zaneri _ (Attorney for Tenants)
OWNER APPEAL:
Activity o - Date
Owner Petiti‘on filed (CASE L17-0233) October 25, 2017
Owner Petition filed (CASE L17-0236) _ November 1, 2017
Tenant Responses filed (for both cases) - J anuéry 19, 2018 & January 22, 2018
Hearing Decision mailed (for both cases) Septémber 26,2018
‘Owner Appeal filed (for both cases) - October 9, 2018 |

ooot
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Rent Adjustment Program » 3%

Mo, Cityof | =
g .
Oalkland .
- Rent Adjusfment
Program
oct 25 01
Staff Dashbgjrd JSTHENT PROGRAM
W L RENT ADSAKLAND
‘Home - L17- 1028 -3 Submltted Petltlon Form
‘Dagoberto Sarmiento __
1848 East 25th unit C, Oakland, CA 94606
Applicant and property information
Applicant information Bing Udinsky
2941 Telegraph Ave
Oakland California 94705
N o Tel: 5106499000
fq(kﬁ/ ‘7 : V’/o Fmail:
OAfG/ﬂQ v D :
Repreeentatrve o George Shafazand
\
2941 Telegraph Ave
Oakland California 94705
Tel: 5102049922
Email ; bingudinsky@gmail.com
Have you paid your business license Yes
https://rap.oaklar;dnet.coﬁ/#NiewownerPetition 000“2 1/4



11/20/2017 Rent Adjustment Program - %

B‘usin'ess license number 00199130
Proof of payment o 0911_001.pdf
Have you paid the Rent Adjustment _ Yes
Progrm service fee ($ per unit)?
Date of which you aquired the building : 2/16/2016
Totai number of units , 24
Is there more than one street address on | Yes
the parcel
Justification for rent increase
I (we) petition for approQaI of one or. , Capital Improvements
more rent increases on the grounds that : :
~ the increase(es) is/are justified by:
Justification documentation
File name
@ 0915_001.pdf
Rental property
Type of unit _ | Apartment, Room or Live-work
Tenant's names ' Dagoberto Sarmiento

https://rap.oaklandnet.com/#/ViewownerPetition ) ) ' 000“3 2/4



11/20/2017 Rent Adjustment Program

1848 East 25th u%ut C , -
Oakland, California, 946»06 :

Rental property

Rent history
The tenant moved into the rental unit on 2/23/2016
The tehant‘s initial monthly rent ' 7$1OOO

" including all services provided was

Have you (or a previous Owner) given the Yes
- City of Oakland’s form entitled NOTICE '

TO TENANTS OF RESIDENTIAL RENT

ADJUSTMENT PROGRAM (“RAP

‘Notice") to all of the petitioning tenants?

Onbwhat date was the Notice first given? : 11/30/2015
Uploa.d signed‘cop;; of notice | OQlQ_OOl.pdf
Is the tenant curr_ént on the rent? Yes -

Did you proQide rent program notice with _NO

the notice of rent increase?

Additional documentation

File name

@® 0917_001.pdf -

https://rap.oaklandnet.com/#NiewownerPetition : . . ' 000“4 3/4
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. CITY OF OAKLAND | |
A . ~ RENT ADJUSTMENT PROGRAM RENT ADJUSTMENT PROGRAM
W~ P.0.Box70243 OCAKLAND
(X: Oakland, CA 94612-0243 - PROPERTY OWNER
CITY OF OAKLAND ~ ©10) 238-3721 . PETITION FOR
‘ ‘ APPROVAL OF RENT
INCREASE

mmwmgmm&mm Failure to provide needed information may
result in your petition being rejected or delayed. Attach copies of the documents that support your
‘petition. Before completing this petition, please read the Rent Adjustment Ordinance (Oakland
. Municipal Code 8.22), sections 8.22.010 through 8.22.190, and the Rent Adjustment Program
Regulations.

Your Name Complete Address (with zip code) Daytime Telephone:
Bing Udinsky ~ |2941 Telegraph Ave 10-204-9922
' Berkeley, CA 94705 i_maoﬂ, :

‘ ’ BingUdinsky@gmail.com
Your Representative’s Name (if any) Complete Address (with zip code) Daytime Telephone: '
George Shafazand 2941 Telegraph Ave : _ -
' ) g Berkeley, CA 94705 . ?1 ? 204 9922

: . -mail:

Property Address (If the property has more than one address, list all addresses)

1848, 1852, 1856, 1860 East 25th Street, Oakland, CA 9460

Total number of units on property: 24

Date on which you acquired the building: 2/16/2016

N . Contomin m
ype of units (circle one) | ouse ondominium e Work

Have you (or a previous Owner) given the City of Oakland’s '

form entitled Notice to Tenants of Residential Rent : ' No

Adjustment Program (“RAP Notice) to the tenants in each

unit affected by the petition?

O h » . » ?
n what date was the RAP Notice first given 11/30 /2015

Have you paid your Oakland Business License? The property :
owner must have a current Oakland Business License. If it is not _ No
current, an Owner Petition may not be considered in a Rent o

Adjustment proceeding. (Provide proof of payment.)

Oakland Business License number. O O 1 9 9 1 3 O

Revised 2-14-17  For more information phone (510)238-3721 . ... ... . Pa ge

1
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Have you paid the Rent Adjustment Program Service Fee
($68 per unit)? The property owner must be current on i
payment of the RAP Service Fee. If the fee is not current, an ‘

Owner Petition may not be considered in a Rent Adjustment No
proceeding. (Provide proof of payment.) Note: If RAP fee is

paid on time, the property owner may charge the tenant one-
half of the $68 per-unit RAP Service fee (834).

Use the table on the next page to list each tenant who is
affected by this petition. :

REASON(S) FOR PETITION.

Note: Justifications for Rent Increases other than the annual allowable rate are discussed in the
Rent Adjustment Program Regulations — Appendix A, Sec. 10.

You must attach organized documentation clearly showing the rent incr'ea‘se justification(s) and

detailing the calculations to which the documentation pertains, All documents submitted to the
Rent Adjustment Program become permanent additions to the file. (Regs. 8.22.090.C)

I (We) petition for approval of one or more rent increases on the grounds that the increase(es)
_ is/are justified by (check all that apply):

U Banking (Reg. App. 10.5) U Increased Housing Service Costs (Reg. App.

10.1)
Capital Improvements (Reg. App. 10.2) U Uninsured Repair Costs (Reg. App. 1»0.3)

Q Fair return (Reg. App. 10.6) | » . (

Have you ever filed a petition for this property?
Yes
a No

L‘_ist case number(s) of all Petition(s) you have ever filed for this property and all other relevant Petitions:

L17-1028 (online)

Revised 2-14-17 For more information phone (510) 238-3721 Page |2
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List each tenant and requested information for each unit affected by this petition. Increases r»mon on increased roﬂmEm service costs and
fair return affect all of the units on the property. Attach additional sheets if necessary.

Address Unit # Tenant Name(s) , Phone E-mail Current Rent
1848 East 25th Street C Dagoberto Sarmiento . $1000
1848 East 25th Street D Lisa Giles w\__hom
1848 East 25th Street E | Nuri Zm@a_ﬁm@m $798
1848 East 25th Street F Abdullah Sherzay $2000
1852 mwﬂ vmmﬁ: m:m& B Brian Alonzo _mmm@m _
1852 East 25th Street C Alejand Pablo Carrillo $2050
1852 East 25th Street E Pa Eh $1975
1852 East 25th Street F So Sanchez Matrtinez $1975
Revised 2-14-17 Page |3

For more information phone (510) 238-3721
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List each tenant and requested information for each unit affected by this petition. Increases based on
fair return affect all of the units on the property. Attach additional sheets if necessary.

increased housing service costs and

E-mail

Address : Unit# . | Tenant Name(s) Phone Current Rent
1856 East 25th mqmm B Brittany McGovern , $2000
1856 East Nmﬁs.m:mmﬁ E Nelly Barahona $1029
1856 East 25th Street F Hector Gallego $1032
1860 East Nmﬂ: Street B Francisco Salinas $1029
Am.m.o. East Nm.? Street C Bolaji Fatai Qudus mm.o,mo
1860 East 25th Street E Billa Domingo $1032
Revised 2-14-17 For more information phone (510) 238-3721 Page |3
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Uninsured Repair Costs: Uninsured repair costs-are casualty losses that are not reimbursed to the

property owner. See Regulations for details. An increase for uninsured repairs is calculated the same
way as an increase for capital improvements.

Incre Housin rvic : Housing Service Costs are expenses for services provided by the
property owner. The costs are related to the use of a rental unit and also known as "operating
expenses”. The most récent two years of operating expenses are compared to determine if a rent
increase greater than the CPI is justified. The calculation in both years must provide a reasonable
comparison of all expenses, EV]denoe is required to prove each of the claimed expenses.

M_lﬂ:y_m: A propetty owner may submit evidence to show that without the requested rent increase
he or she is being denied a fair return on the investment. A fair return will be measured by ‘
maintaining the net operating income (NOI) produced by the property in a base year (2014), subject
to CPl related adjustments. Permissible rent increases will be adjusted upon a showing that the NOI in
the comparison year is not equal to the base year NOL

Banking: "Banking" refers to deferred allowed annual rent increases. These annual rent increases are
known as CPI increases. CPI rent increases that were not given, or were not given in full, can be
carried forward to future years. Subject to certain limitations, property owners may defer giving CPI
.increases up to ten years. CPI increases that were not imposed within ten yeats expire. No banked
increase can exceed three times the then current CPI allowable increase. If your petition includes a
request for a banked increase, attach a rent history for the current tenant(s) in each affected unit,

You do not need to petition the Rent Adjustment Program for approval to increase rent based on
banking. Rents can be increased for banked CPI rent increases by giving the Tenant a rent increase
notice. (Note that the Tenant can file a petition contesting the increase if the Tenant believes the
banking is incorrect or unjustified.) If you do choose to petition for approval of a banked rent increase,
provide the documentation and calculations as required by this petition.

Revised 2-14-17 For more information phone (510)238-3721 Page |4
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Capital Improvements: Capital improvements increases may be taken to reimburse the
property owner for property improvements. Reimbursement is limited to 70% of the cost of
the improvement spread out over an amortization period as set forth in the Amortization
Schedule below. The property owner must show the costs incurred were to improve the
property and benefit the tenants. Property owners must also show that these costs were paid.
Examples include: copies of receipts, invoices, bid contracts or other documentation.

* Ifyour petition contains capital improvements for which permits are first issued on or

after February 1, 2017, capital improvements will be amortized according to an

amortization schedule (attached at the end of this form).

o Ifthe petition includes only work where permits were issued before February 1, 2017,
improvements will be amortized over five years unless the increase causes a rent increase
over 10 percent in one year or 30 percent in five years, in which case the amortization
period will be extended until the rent increase is smaller than 10 percent in one year or

30 percent in five years.

For more information phone (510) 238-3721

Building-Wide Capital Improvements TOTAL . DATE DATE PAID
CATEGORY (attach separate sheet if needed) COSTS COMPLETED | FOR
ROOF $40,100.62 | 12/19/2016 | 12/20/2016
SEWER LATERIAL $23,000| 11/16/2016 | 11/16/2016
EXTERIOR PAINTING |$12,969 | 11/21/2016 | 11/21/2016
SOLAR PANELS $22.023 | 10/18/2016 |-10/18/2016
'STRUCTUAL $305,467 | 11/17/2016 | 11/17/2016
SUBTOTAL: $403,569
Unit-Specific Capital Improvements TOTAL - DATE DATE AFFECTED
. | CATEGORY (attach separate sheet if needed) | COSTS COMPLETED PAID FOR | UNITS
1 SUBTOTAL:
Revised 2-14-17 Pa‘ge |5
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rificati iti t si i ion):
I declare under penalty of perJury pursuant to the laws of the State of California that
everything I said in this petition and-attaches pages is true and that all of the documents
attached to.the petition are originals or are true and correct copies of the originals.

Bl s | 9/7/5/7/0;7

Owner’s Signature ’ Date
‘Owner’s Signature - - - Date
Revised 2-14-17 For more information phone (510) 238-3721 "Page |6
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File Review

Your tenant(s) will be required to file a response to. this petition within 35 days of notification by
the Rent Adjustment Program, You will be sent a copy of the Tenant's Response. Copies of
attachments submitted with the Response form are not sent, out, but can be reviewed in
person at the Rent Adjustment Program office by calling (510) 238-3721 to schedule a file

_review. When the RAP Online Petltlonmg System is available, you will be able to view the
response and attachments by logging in and accessing your case files.

‘Mediation Program

If you are interested in submitting your dispute to mediation, please read the following information
carefully. To request mediation, all petitioners must sign the form that follows. Voluntary mediation
of rent disputes is available to all parties involved in Rent Adjustment proceedings. Mediation is an
entirely voluntary process to assist you in reaching an agreement with your tenant. Mediation will be
scheduled only if both you and your tenant(s) agree and after both a petition and a response have been
filed with the Rent Adjustment Program. You may elect to use a Rent Adjustment Program staff
Hearing Officer acting as mediator or an outside mediator. Staff Hearing Officers are available to
conduct mediation free of charge. Any fees charged by an outside mediator for mediation of rent
disputes will be the responsibility of the parties requesting the use of their services. If you are unable
to resolve your dispute after a good faith attempt at mediation, you will be given a prlorlty hearing
presided by a Hearing Officer other than your mediator.

IF YOU WANT TO SUBMIT YOUR CASE TO MEDIATION PLEASE CHECK THE
APPROPRIATE BOX AND SIGN.

'agree to have my case mediated by a Rent Adjustment Pro gram staff Hearing Officer (no
charge).

[1 Iagree to have my case mediated by an outside mediator (fees to be paid by the parties).

/5/\»0\/—»—‘ - | /0/>5’/29/7

Owner’s Si gnature (for mediation request) Daté
Owner’s Signature (for mediation request) ~ Date )
Revised 2-14-17 | For more information phone (510) 238-3721 Page |7
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. CITY OF OAKLAND
. RENT ADJUSTMENT
. PROGRAM

=Frank H, Ogawa Plaza, Suite 5313
Oakland, CA 94612
(510) 238-3721

Nam CO@Me Address (Wit Z2p Code) | Te
| Daso berlo | 18yy €35t sf M#c i
| Savmiento | ofkland A 74006

Are you curferit on your rent‘? Yes [ N[l
Number of Units.in this Buxldlng,
(Rental Histo

Is your rent subsxhzed or contro!led by any govémment agency, mcludmg HUD (Secnon 8)? '
Yes [J No K

. Initj : 8 N Initial rent included (please chieck all that apply) () Ga:-
( ) Electnaty {5 Water () Garbage }S{Parkmg () Storage () Cable TV () Other (please -
specify) _ '
Did you receive the City of Oaklmd’s NOTICE TQ TENANTS OF RES.ENTIAL ADJU STMEN,@ S
- PROGRAM at any tirie during your tesancy in this unit? - P

 Please list the date you first received the Notice to Tenaiits

Rev. 823116 - 1
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d you receive a N OTICE {

Date Notlce - 'Date Increase 1 1
{ -' ’ i TO 'I‘ENANTSWlththe .

1 Given
(MolDay/Y r)

:Please‘ attach a bnef statement expl “why the owner is not entitled to the proposed increase. The
legdl justifications are Banking, Capital Improvements, Increased Housing Service Costs, Debt Service,
Unmsu.red RepaJr Costs and Necessazy to Meet Constitutional Fair Return Tequirements;,

For the detailed text ofthese justifications, see Oakland Mumclpal Code Chapter 8 22 and the Rent
Board Regulations on the City of Oakland web site.

The property owner has the-burden of proving the contested rént increase is Justlﬁed

hittp: I/www.oaklandnet comjgovemment/hcd/rentboardlordmance.htnﬂ
‘hﬁp'/ www.oaklai

Ity of perjury pursuant to the laws of the State of California that |
. hls Response are true and that all of the documents attached hereto axf_gj

Tenant's Signatur

- .. Tenant's Signature

- Rev, 5/23/18 ’ -2-
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© . Tenant'

Important Information

- This form must be received at the following address within the time limits prescribed by Oakland
Municipal Code, Chapter 8.22. City of Oakland, Housing Residential Rent Relocation Board, Dalziel
Building, 250 Frank H. Ogawa Plaza Suite 53 13, Oakland, CA 94612, For tnore information, please
- call: 51'?0-238_5-3721. ' . . ‘ v
Yot 'cannot get aii extension of time to file your Response by telephone.

| tary pfocess to assist you in reaching anagreement with the owner. If
S agree, you have the option to mediate yoiir complaints before aHearing isheld. If the
: fiot reach an apreement in mg;{ia;iqn; your case will go to a formal Hearing before a Rent
Adjustment Heafirig Officer the same day. '

Mediation will be scheduled only if both paﬁies agree (after both your petition and the owner's
response have:been filed with the Rent Adjustment Program). |

You miay choose to have the mediation conducted by a Rent Adjustmerit Program Hearing Officer or
select an. outside mediator. Rent Adjustment Program Hearing Officers conduct mediation sessiong
free of charge. If you and’the owner agree to an outside mediator, please call (510)238-3721 to make

- arrangements. Any fees charged by an outsjde mediator for mediation of tent disputes-will be the
responsibility of the parties requesting the use of their services.

ation will be scﬁedul‘qgl only if bothpartias agree (after both your petition and: the owner's
nsehave been filed With the Rent Adjustment Programy). v

résp

I agree to have my case mediated by a Rent AdJustment Progfaz;; Staff Hearing Officer (no charge).

e i

‘Tenant’s Signature (for Mediation Request

s Signatu_re (for_‘ edi

Rev, 5/23/16 - .3 ‘ T
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i : o for Date Stamp Only

CITY OF OAKLAND i
RENT ADJUSTMENT ’ .
PROGRAM |
o rﬁ,“kci Ogawa Flaza, Suite 5313  CASENUMBER L17-0233
an 94612 ) -
(510) 2383721 . o | 02 , 'I{Y} Zg(lfgﬂté & #

| | Tenant Response Contestmg Rent Increase
Please Fill Qut This Form As Completely As You Can. Fallure to provide needed information

may result in your response being rejected or delayed

Your Name Complete Address ,(‘th Zip Code) Telephone '
€
%/a:(, o (:74//&/ /886 £ 250sT MT h Day__$10 259’ 80 %6
OAKI v Ch
Mnval <5 Evening
Your Representaﬁve's Name Complete Address (with Zip Code) 'Telephoﬁe
| | ' Day
/ Evening
- Are you current on your rent? Yes™' No D
- Number of Units in th1s Building: 2 ”/ ' ‘ |
‘Rental History / '
Date you entered into the Rental Agreem nt for this unit: Q / 08| Jos &

Date you moved into this unit: W 08 1200¢

Is your rent subsidized or controlled by any government agency, mcludmg HUD (Section 8)? ’
Yes [1 No [H

Initial'Rent $ ? 70 Initial rent included (please check all that apply) () Gas
() Electricity (0 Water Q() Garbage (}9’ Parking () Storage () Cable TV () Other (please

specify) |
| -Did you receive the City of Oakland’s NOTICE TO TENAN TS OF RESIDENT IAL ADJU STMENT»
PROGRAM at any time during your tenancy in this unit? Yes K]::No D
Please list the date you first received the Notice to Tenants /) {/) 30/;")( Oy / },U w ﬂﬂﬂﬂ

1

i
EN

Rev, 5/23/16
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‘List all increases your received. Begin with the most recent and work backwards. Attach most
recent rent increase notice. If you need additional space please attach another sheet. »

Date Notice | Date Increase | Rent Increased Did you receive a NOTICE |
Given Effective TO TENANTS with the
(Mo/Day/Yr) , ' From ‘ To notice of rent increase?
U/Z@/Zl)l(p p!// /Zﬁilﬂ $ 284.00 | [(’)08?@ ‘OYes RNo
[Piefo ] Yifro [s jovg g |5)031.95] Ove BN
| $ $§ [0-Yes [ No
$l $ [1Yes [JNo
$ 3 [JYes [ No
5 s OYes ONo
$ $ [0 Yes [JNo

Contested J ustification(s) for Rent Increase

Please attach a brief statement explaining why the owner is not entitled to the proposed jﬁcrease. The
legal justifications are Banking, Capital Improvements, Increased Housing Service Costs, Debt Service,
Uninsured Repair Costs, and Necessary to Meet Constitutional Fair Return requirements.

Banking | - A Debt Seﬁice |
Capital Improvement . Uninsured Repair Costs
| Increased Housing Service Costs | - |. Constitutional Fair Return

For the detailed text of these justifications, see Oakland Municipal Code Chapter 8.22 and the Rent
Board Regulations on the City of Oakland web site. .

The proj),erty owner has the burden of proving the contested rent increase is justified.
: \

' hittp://www.oaklandnet.com/ govemment/hcd/rentboard/ordinance.html
hitp ://www.oaklandnet. com/government/hed/renthoard/rules.html

Verifivcatiqn :
- Ideclare under penalty of perjury pursuant to the laws of the State of California that all .
statements made in this Response are true and that all of the documents attached hereto are

true copies of the originals, _ v
(et ._/ - m./ 19 //c?

— 7 ,
Tenant's Signﬁltur_e o - Date

Tenant's Signature =~ . ' | Date

Rev. 5/23/16 | | ' '.2' ; X - | 000128




: Addendum A , : : .
| believe that the capital improvement increase is not valid because of deferred maintenance,

requested repairs, code enforcement required repairs, the repairs did not benefit the tenants
and were not completed in the time necessary.

i
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CITY oF OAKLAND

250 FRANK OGAWA PLAZA, SUITE 5313
OAKLAND, CA 94612 -

Housing and Cdmmunity Development Department TEL (510) 238-3721

Rent Adjustment Program FAX (510) 238-6181 -
. - TDD (510) 238-3254

HEARING DECISION

' CASE NUMBERS: L17-0233, Udinsky v. Tenants
' - L17-0236, Udinsky v. Tenants -

PROPERTY ADDRESSES:  1848-1860 E. 25t Street, Oakland, CA
DATES OF HEARING: April 23, 2018; June 13, 2018; Sept. 5, 2018
DATE OF DECISION: September 21, 2018

- APPEARANCES: Bing Udinksy, Owner (all dates)
George Shafazand, Owner Representative (4/23 only)

- . Michael Blake, Witness for Owner (4/23 only)
'Edwin Perez, Witness for Owner (4/23 only)
Franciso Salinar, Tenant Unit 1860 B (4/23 only)
Nury Maradiaga, Tenant Unit 1848 E (4/23 and 6/13)
Hector Gallegos, Tenant Unit 1856 F (4/23 and 6/13)
Dagoberto Sarmiento, Tenant Unit 1848 C (4/23 and 6/13)
Orlin Maradiogoa, Tenant Unit 1848 C (4/23 and 6/13) '
Alberto Villa, Tenant Unit 1848 C (4/23 and 6/13)
Nely Barahona, Tenant Unit 1856 E (6/13 only)
Pa Eh, Tenant Unit 1852 E (6/13 only) '
Jackie Zaneri, Attorney for Tenants (all dates)

Vanessa Cardenas, Spanish Interpreter (4/23 only)
Marci Valdivieso, Spanish Interpreter (6/13 only)

SUMMARY OF DECISION‘

The owner’s petitions are granted in part. The allowable rent increase is detailed in the
Order below and the attached Decision Summary.
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CONTENTIONS OF THE PARTIES

On October 25, 2017, the owner filed a petition in case L17-0233 (online case number
L17-1028) for approval of a rent increase based on capital improvement expenditures -
for work done on the property-at 1848 East 25th Street, Unit C, Oakland, CA. On
November 1, 2017, the owner filed a petition in case L17-0236, for approval of rent
increases based on capital improvement expenditures at 1848, 1852, 1856, and 1860
East 25t Street in Oakland. Atthe Hearing, the owner testified that these petitions were
duplicative, and were based on the same work done on the buildings, and supported by
the same costs expended. The first petition was filled out online, but she was unable to

- provide all the required information, so she filed a second petition in writing.

Tenants Hector Gallegos Morales and Dagoberto Sarmiento filed timely responses to the
Owner Petitions. ” ‘

THE ISSUES

1. When, if ever, did the owner provide the Notice to Tenants of the Residential Rent
Adjustment Program (RAP Notice) to the tenants?

2. Are permits required for a capital improvement expenditure to be granted?

3. Which documents that were produced by the owner canbe considered?

4. Can tenants who do not file responses to the Qwner Petition testify at the Hearing?
5. Can the owner increase the rents based on capital improvements and if yes, in what
amount? ; T

" EVIDENCE

History: Bing Udinksy testified that she has owned the 24 unit, 4 building property since
February of 2016. At the time she purchased it the condition was “fair”. There was dry
rot present on some parts of the decks and in the units themselves. The work for which
she is seeking a pass-through was for the exterior work done on the buildings.

On her Property Owner Petition for Approval of Rent Increase the owner stated under
. penalty of perjury that she gave the RAP Notice to each tenant in November of 2015.

Each of the two tenants who contested the petition acknbwledged in their responses that
- they had received the RAP Notice in June of 2016.

Rents:

1848 E. 25t: The owner representative sought to increase the rent to the tenants
at 1848 East 25t street, in units C-F. The tenants in Unit A & B are currently on Section

8.

The tenants whose rents are at issue pay rent as follows:

5
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Tenant Unit Current Rent
B Number
Dagoberto Sarmiento C $1,000!
Lisa Giles D $1,409
Nuri Maradiaga E $798
_Abdullah Sherzay F $2,000

1852 E. 25t: The owner representative sought to increase the rent to the tenants at
1852 East 25t street, in units B-C and E-F. Unit A was vacant at the time the owner
petition was filed and the tenant in Unit D is on Section 8.

The tenants whose rents are at issue pay rent as follows:

Tenant Unit Current Rent
: Number '

Brian Alonzo B. $2,395

Alejandro Pablo Carrillo | C $2,050

Pa Eh ' E $1,975

Martinez Sanchez F | $1,975

1856 E. 25%: The owner representative sought to increase the rent to the tenants
at 1856 East 25th street, in units B and E-F. Unit A was vacant at the time the owner
petition was filed and the tenant in Unit C is on Section 8. It is unknown as to why the
tenant in unit D is not on the list of tenants from whom the owner is seeking an '
increase.

The tenants whose rents are at issue pay rent as follows:

Tenant : Unit Current Rent
Number

Brittany McGovern B $2,000

Nelly Barahona E $1,029

Hector Gallego F $1,032

_ 1860 E. 25t: The owner representative sought to increase the rent to the tenants
at 1860 East 25t street, in units B; C and E. The tenants in Units A and F are on Section
- 8. Ttis not known why the owner is not seeking an increase for the tenants in unit D.

The tenants whose rents are at issue pay rent as follows:

/1
/11

1 Note that the tenant testified his rent is $999.63 a month.
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Tenant Unit Current Rent

: | Number ’
Francisco Salinas ‘ B $1,029
Bolaji Fatai Qudus C $2,050 -
Villa Domingo E $1,032

Documents: Prior to the initial Hearing , the Owner produced most of the pages of those
‘documents marked as Exhibits 1-14 and Exhibits 27 and 28. These documents including
a permit record that the owner obtained from the City of Oakland online database?;,
payments for the roof3; sewer lateral compliance certificates4; checks for plumbing
work, painting and solar installations; permit recordss; checks for the general -
contractor, for hauling services and for the structural engineer7; photographs of the
buildings; checks to Zero Inspection Services8; a work authorization contract and
invoices from Zero Inspection Services?; an esto'ppel certificate from tenant Dagoberto
Sarmientoto; a guide to the checks writtent; and a rent roll for the tenants.2

As to Exhibit 2, 6 and 12, certain pages of those documents were not produced until the
Hearing, as the owner had not been able to get them from the bank.

On the first day of Hearing it was evident that the owner had not submitted many
necessary documents like the contracts for the work done and many of the invoices. The
owner was asked why the invoices were not produced and she said because there were
“too many of them” and that some of them were produced to her electronically.
Additionally, she believed that the permit records produced combined with the proof of
payments was sufﬁment to establish that the costs had been incurred.

Udinsky testified on cross-examination that she did not provide bids and contracts
before the first Hearing, because she had not understood that invoices and contracts. -

were required. 3

2 Bxhibit 1. This exhibit was admitted into evidence without objection. :

3 Exhibit 2. Pages 1-3 of this exhibit was admitted into evidence without objection. The tenants objected to the
admission of page 4, as it was not provided until the Hearing,

4 Exhibit 3. This exhibit was admitted into evidence without objection.

5 Exhibits 4-6. Exhibits 4 (all pages), 5 (all pages) and 6 (pages 1-3) were admitted into evidence without obJectlon
The tenants objected to admission of page 4 of Exhibit 6, as it was not provided until the Hearmg

6 Exhibit 7. This exhibit was admitted into evidence without objection.

7 Exhibit 8-10. These exhibits were admitted into evidence without objection.

8 Exhibit 12. The tenants objected to this exhibit in its entirety as none of the documents were admitted until the
Hearing on April 23, 2018.

9 Exhibit 13. This Exhibit was not produced until the Hearing on April 23, 2018. The tenants objected to the
admission of this document as being late filed.

10 Exhibit 14. This exhibit was admitted into evidence without objection.

11 Exhibit 27. This document was not admitted into evidence.

12 Bxhibit 28. This document was admitted into evidence without objection.

13 The owner was asked to review the Owner Petition and read aloud the section on page 5 which says “Property
_owners must also show that these costs were paid. Examples include: copies of receipts, invoices, bid contracts or

other documentation.”
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Over the tenants obJectlon a supplemental Hearing was set in order for the owner to
produce additional documentation. A Notice of Supplemental Hearing was sent to the
parties, setting a new Hearing. The Notice specified that the owner was asked to produce
additional information, and that the tenants objected to the admissibility of the

additional documentation.

Prior to the second day of Hearing, the owner produced exhibits 15-26.14

The tenants objected to the late filed documents because there was no good cause for the
late filing.

During cross-examination of Udinksy, she testified that she did not have access to all of
the documents that were produced after the first Hearing. She had to gather some of
these documents from the contractors and from the City of Oakland.

After the first two days of Hearing, it became evident that the full permit records from
the City of Oakland were necessary to determine whether appropriate permits were
taken out for the work done. A Second Notice of Supplemental Hearing was sent to all
parties, setting a supplemental hearing for September 5, 2018. In that Notice, the owner
was ordered to produce the complete permit records from the City of Oakland for the
work done on the buildings and the owner was asked to produce information regarding
which expenses applied to which buildings. The owner produced exhibit 31, which

- consisted of a summary of the permit records for each building, and a spreadsheet in
which the owner laid out which expenses applied to which buildings.5.

Capital Improvements:

L

Roofs: The owner representative testified that new roofs were installed onthe
subject buildings with permits. Neither the Reroofing Certifications, the contracts nor
the invoices from the roofers were produced in the initial document production. George
Shafazand testified that after the buildings were purchased by the owner, he inspected
the roofs (as general manager for Happy Homes) and discovered that all four buﬂdlngs

needed new roofs.

~ The owner testified that the roofing work was done to the building at 1848 E. 25th by
Lovett and Lovett in May of 2016 and the other three buildings by California Roof
‘Technicians in November of 2016. The owner produced a payment to Lovett and Lovett

14 The tenants objected to these exhibits (15-26) because they were filed after the Hearing began and, as to some of
“them, because the owner did not produce the same witnesses at the second Hearing that had been produced at the
first Hearing. These objections were overruled. Note that Exhibits 27 and 28 were produced w1th the initial owner’s
filing.
15 At the Hearing, the owner testified that it was inaccurate to place the cost of the Lovett and Lovett roof; in the
" column for 1860 25% street, but that since the original Love#t invoice had the wrong address, she relied on the
invoice in making the chart. The owner later prov1ded a corrected invoice from Zovert showing that the work was

done on 1848 25,

5
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for $22,109.6216 and payments to California Roof Technicians totaling $18,000.77 The
owner representative testified that the old roofs were not under warranty at the time the
roofs were replaced. ;

The owner produced a Reroofing Certificate for each building showing that the owner

had filed the necessary paperwork with the City of Oakland for each roof.:8 These

Certificates each say that the work was done by California Roofing Technicians. The

Certificates for both 1848 and 1852 E. 25t state that the completion date was

_ December 19, 2016, and the job cost was $4,600 each. The Certificate for 1856 states
that the completion date was December 19, 2016, and the job cost was $4,200. The
Certificate for 1860 states that the completion date was May of 2016, and the job cost

~was $22,000. Udinksy testified that California Roofing Technicians filled out the
paperwork for all four roofs, even though it only performed the roofing work on three of
the roofs. Udinksy testified that the Reroofing Certificate can be filled out by any
licensed contractor and that in this case California Roofing was certifying that the
building had been reroofed.

The permlt records (Exhibit 31) show that the Reroofing Certificates were issued on
May 16, 2018, after the Owner Petition in this case was filed. ‘

The owner also produced an invoice from Lovett and Lovett. This invoice, dated May 10,
2016, states it is for the reroofing of 1860 E. 25t Street for $22,109.62.19 This invoice
differed from the owner’s testimony, as she had testified that Lovett replaced the roof at
1848 E. 25, To clear up the confusion as to which building was roofed by Lovett and
Lovett a third Hearing was scheduled. At that Hearing the owner testified that based on
her conversations, she believed that Lovett and Lovett did work at 1848 E. 25 Street
and may have also done roofing work at 1860 E. 25t based on a conversation she had
with Mr. Lovett. The owner was asked to provide the appropriate documentation. After
the Hearing, a new invoice from Lovett and Lovett was provided, showing that the work
was performed at 1848 E. 25t Street, for $22,109.62.2° .

The owner also produced three contracts for reroofing (dated November 28, 2016) from
California Roof Technicians for 1852, 1856 and 1860 E. 25t for $4,ooo each, plus an

16 The owner produced the check to Lovett and Lovett (Exhibit 2, page 4) on the day of the Hearing. She testified
that because the check was more than a year in the past, that her bank did not have ready access to the check and that
it took them a long time to retrieve the document for her. She had requested the information from the bank two
months prior to the Hearing but it was not provided to her until the week before the Hearing. The tenants objected to
the admission of the fourth page of the Exhibit. The objection was overruled and the document was admltted into
evidence.

17 Exhibit 2. Page 1 is a $6,000 check to California Roof Technicians dated 11/26/16; page 2 is a $4,200 check to
California Roof Technicians dated December 13, 2016; and page 3 is $7,800 check to California Roof Technicians
dated 12/19/16. Each check states is for 1856 1860 1852 E. 25™.

18 Exhibit 15. The tenants objected to this exhibit because it was filed after the Hearing began. This objection was
overruled. :
19 Exhibit 17. The tenants objected to this exhibit because it was filed after the Hearmg began and claimed prejudice
because the owner did not produce the same witnesses at the second Hearing that had been produced at the first .
Hearing. This objection was overruled.

20 Exhibit 32

.
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additional work order for 1856 (dated December 8, 2016) showing an additional price of
$4,200 for cutting out and removing 3 areas down to the roof deck and replacing the
decking along with other work.2t The final invoice refers to this additional charge of
$4,200 as “dry rot” repair.22 The total charges from California Roof Technicians was
$18,000. .

Udmksy testified with respect to 1856 E. 25th, that the dry rot referred to on the
December 8, 2016, invoice was not visible until the roof work began at 1856 E. 25th,

On cross-examination Udinksy testified that the roofing work involved all new roofing
materials, and that she was not aware of any leaks prior to the work being done.

Solar: The owner representative testified that she had solar panels installed on
the roof. The owner pays for electric for the common areas, and these panels were
installed to decrease the owner’s electric bills, The work began in August of 2016 and
finished in October 2016 at a cost of $22,023.23

‘On cross-examination, Udinsky testified that the solar panels do not decrease the PG&E
costs incurred by the tenants.

The owner produced a document from the City of Oakland’s Online Access portal
showing that a permit for the installation of solar electric panels at 1848 E. 25t Street
had been finaled.24 Additionally, she produced a contract from Simply Solar for the
work on the project at the subject property at a cost of $22,023. The contract states:

“Project includes 13 panels ..... between 1856/1860/1852/1848 East 25t Street,
Oakland, CA. Array will be built at 1856. E. 25t Street. 6 panels ....to be added to
existing system at 1626 Dwight Way, Berkeley, CA 94703. All panels will be built
on ballast racks with no roof penetratlons 25

Sewer Lateral: The owner representative testified that the sewer laterals to all four
bulldlngs were replaced. She produced four Compliance Certificates for Private Sewer
Lateral for each building dated November 14, 2016.26 The work was done by Mr. Fix It
Right Plumbing at a cost of $23,000 and was completed started and finished in

21 Exhibit 18. The tenants objected to this exhibit because it was filed after the Hearing began and because the owner
did not produce the same witnesses at the second Hearing that had been produced at the first Hearing. This objection
was overruled. '

22 Exhibit 18, p. 1.

3 The owner produced the last check to Simply Solar (Exhibit 6, page 4) on the day of the Hearing and testified that
this check was delayed by the bank for the same reason as the check produced in Exhibit 2. The tenants objected to
the admission of the fourth page of the Exhibit. The objection was overruled and the document was admitted into
evidence.

24 Exhibit 16, page 3. The tenants objected to this exhibit because it was filed after the Hearing began. This objection
was overruled.

25 Exhibit 22. The tenants objected to this exhibit because it was filed after the Hearing began This objection was
overruled. :

26 Exhibit 3
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November of 2016.27 The owner also produced a work order/ invoice from Mr. Fix It for
the work done on this project.28

On cross-examination, Udinsky testified that the work was done because she was
required to comply with the rules regarding sewer laterals for new owners. Additionally,
the work included an increase in the diameter of the sewer pipe, and was not routine
maintenance.

Exterior Painting: The owner representative testified that she hired Rafael Corona
to do exterior painting on all four buildings. He was only asked to paint those areas that
were newly exposed after the work was done by Perez and Perez (see Structural
Improvements Section, below). The job was for painting only, and did not include stucco
or dry rot repair. The owner representative produced proof of payment to Rafael
Corona for $12 969 29 The checks were paid in November of 2016. The owner also
produced an invoice from Rafael Corona for exterior painting on the buildings at 1848-
1860 E. 25th Street for $12,969 30 v

Structural Improvements Ms. Udinsky testified that she hired various contractors
to do work on this project including Verdant Structural Engineers (for drawings and
structural design as to 1848 25t Street only), Nancy Hauling (for debris removal), Zero
Inspection Services (for inspections and work done on 1852 25th), and Perez and Perez
(the general contractor on the job,)

George Shafazand testlﬁed that he is the general manager for Happy Home
Partners with a degree in industrial engineering and is a master inspector and an OSHA
trained trainer of inspectors. In his role as general manager of Happy Homes he was
involved in this project. At his first inspection of this property in August of 2016, which
was after it had been purchased, he noticed cracks in the beams. He recommended that
several decks be replaced, and that 3 beams be replaced. He also inspected vacant units,
where he noticed leakage around the inner windows and found water intrusion from the
exterior. He also noticed visible cracks due to building movement. He recommended
opening up 16” around each window, replacing the rotten framing, and replacing the
windows with new nail on windows, restuccoing, and painting with elastomeric paint.
He also recommended that a structural engineer be hired to do further ana1y51s and that
Perez and Perez be hired to do the work on the premises.

Edwin Perez, the contractor for the project, testified that all the work he did on the
project related to the decks and beams (which held up the decks) and problems
associated with dry rot caused by lack of adequate drainage. At 1848 E. 25t all the
decks were replaced, at 1852 two decks were replaced, and at 1856 and 1860 one deck
was replaced at each address. He further testified that the prior deck construction was

27 Bxhibit 4
28 Exhibit 19. The tenants objected to thls exhibit because it was filed after the Hearing began This ob_]ectlon was

-overruled.

2 Exhibit 5 .
50 Exhibit 21. The tenants objected to this exhibit because it was filed after the Hearing began. This objection was

overruled.
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old, had dry rot, and had not been constructed in a way to allow water to dram from the
decks He did a bid for the job, based on the plans that had been drawn by the engineer.

Perez further testified that the beams that he replaced were dry rotted. The first check
made payable to Perez was written in October of 2016 and the last check was written in
September of 2017.

Perez further testified that he was the one who pulled the permits on the job. When he.
gets permits, he tells the City of Oakland permitting department the reasons that the
work is being done and he is honest with the City about the work that he is doing. Dry
rot is referenced on each of the permits he received. Dry rot comes from moisture
intrusion over a long period of time. On this job Perez worked on repairing the decks,
replacing the windows and repairing the stucco.

On questioning by Ms. Udinsky, Perez further testified that some of the structural work
was necessary because of soil movement. The beams needed to be replaced because the
footings were moving. The deck replacement was not just for the dry rot but was
because they had to install new plywood to make the structure stronger and safer. The
work that was done was not just repairing “like for like” but also made the building
better.

On cross-examination, Udinsky testified on cross-examination that the building was
purchased in February of 2016. Prior to the purchase, she had one of the buﬂdmgs
(1852) inspected by Zero Inspection Services for termites. None of the repairs that were
made were pald for by insurance.

Udinksy further testified on cross-examination that there was extensive fungus (dry rot)
damage to the buildings based on the Zero Inspection Services report.

On cross-examination, Mr. Perez testified that he has Worked with Happy Homes and
Bing Udinsky for approx1mate1y three years and has done work on a variety of different
buildings for them. At the time he was working on this project, he was not also doing
other projects for Happy Homes at the same time.

Perez further testified on cross-examination that he could not say what work was done
for each individual check he received just by looking at the checks.

Michael Blake, who works for Perez and Perez, testified that Perez and Perez had an
original scope of work with Happy Homes for structural repair of the buildings. As the
work was being done, the scope of work increased because of the dry rot findings that
were exposed. None of the permits refer to window replacements.

1848 E. 25th Street:

The following relevant permits were taken out for this building for the structural
- Improvements:

9
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1. Permit Number B1606197 at 1848 E. 25th Street to “replace dry rotted beams »
on first floor north side with new steel beams. Replace shear wall.”s: This.

~ permit was finaled on December 27, 2016. _

2. Permit Number B1605084 at 1848 E. 25th Street to “ repair dry rot & termite
damaged balconies for Units B, C & E at right side of 6-unit apartment
bu1ld1ng per termite report #90527 in areas identified as #A, 3B, 3C 3D&
31.732 This permit was finaled on October 20, 2016.

Udinksy testified that the work for both these permits were performed by Perez and

Perez, the general contractor on the job. The work done by Perez, was based on the

_ drawmgs done by Verdant Structural Engineers, who was hired as the structural
engineer on the project. Additionally, Nancy Hauling did the debris removal on the job

for the entire 4 bu1ld1ngs

The owner produced a contract from Verdant Structural Englneers which spec1ﬁes a
down payment of $1,000 is due (to be applied to the finale invoices) and invoices from
Verdant totaling $4,80733; and the construction contracts and proposals and invoices
from Perez and Perez.34

The Verdant contract. spec1ﬁes that it relates to work done at 1848 25tk Street and states
in relevant part the following: '

“Structural design required to replace the existing decking....

“Structural de51gn required to repair the beam supportlng the lower floor

_ stair stringer ...

e “Structural design of a new beam .... To replace the existing dry rotted
beam. This beam will still be connected to the slanted column which shows
signs of foundations sliding, although it will be designed to fully cantilever
from the edge of the building. Therefore it will not relay on the existing
column and foundation which appear to not be performing well.”

e “Structural design of a new beam located at the northwest side of the

northwest lower floor stair to replace the existing dry rotted beam.”

o @&

There are four contracts, proposals, change orders and/or invoices from Perez and
Perez for this building. The first contract, dated October 19, 2016, specifies it was to
“repair decks and structure and beams.”35 The corresponding proposal dated October 7,
2016, specifies that Perez was hired to do deck replacement (replace first, second and
third floor decking at prescribed sections, including a number of beams and posts.)

N

31 Exhibit 7, p. 5 and Exhibit 31, page 1

32 Exhibit 31, page 1.
33 Exhibits 23 and 24. The tenants objected to these exhibits because they were filed after the Hearmg began and

. because the owner did not produce the same witnesses at the second Hearing that had been produced at the first

Hearing. This objection was overruled.
34 Exhibit 26. The tenants objected to these exhibits because they were filed afier the Hearing began and because the

owner did not produce the same witnesses at the second Hearing that had been produced at the first Hearing, These

objections were overruled.
35 Exhibit 26, page 1.
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Specified work included remove decking 1, 2 and 3rd ﬂoor on the right side of bulldlng,
install additional support beams; install a plywood base; install a roofing membrane to
protect lower levels and prevent runoff install 1”’x 6” trek install new handrails cap and
panels; install a shear wall; install new privacy walls; install a support beam; install
flashing amongst other thmgs The charge for this proposal was $44,388.36

The owner testified that this proposal was not paid for in its entlrety, that they
negotiated a lower price. The owner produced proof of payments to Perez on this

- building for $4,438, (October 21, 2016); $4,800 (November 16, 2016); $15,000
(January 26, 2017, with a notation of “dry rot”); and $10,000 (January 11, 2017, with a
notation of “dry rot”.)37 At one point she testified that these four payments were to cover
the cost of permit number B1606197; later she testified that these payments were to
cover the cost of permit number B1605084. :

The second document from Perez and Perez for 1848 25th Street, is an invoice dated
11/16/16, to install a retainer wall and speed stops at the property. The invoice was for
$4,800.38

The third document from Perez and Perez for 1848 25th Street, is a Proposal and
Change Order dated December 25, 2016, for additional work for a structural upgrade
according to Verdant’s revised plan. An additional charge of $25,000 was added to the
cost of the project.3?

A fourth Proposal dated December 29, 2016, for 1848 25th Street was prov1ded for
additional work to the tenant improvement/structural upgrade for the building. The
additional cost of the project was listed as $39,600 and specified that it included
installation of fiber glass insulation in the repair area and relocation of electrical cables.
This Proposal referenced an original proposal charge of $44,588 and spemﬁed that the
total cost would be $84,188.

The owner test1ﬁed that the third and fourth Proposals were actually all one project, and
produced proof of payment of the total amount.4¢ She further testified that the total
payment of $84,188 was to cover the costs of the permit #B16()6197 She further
testified that Perez and Perez was sloppy with their invoicing, and that proposals and
invoices were not always dated correctly. However, Perez and Perez did do work on the

. project, and were paid.

/17
A

3 Exhibit 26, pages 4-5
37 See Exhibit 8, pages 1, 4 and 6.
38 Exhibit 26, page- 11; Exhibit 8, page 3. Udlnksy testified that this check was to pay the first proposal charge of

$44,388, but since the charge exactly lines up with the invoice, it seems more likely that this payment is for the

invoice of the same amount.
39 Exhibit 26, p 15
0 Exhibit 8, page 5
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1852 E, 25th:

The following relevant permit was taken out for this building for the structural
improvements:
1. Permit Number Bi702829 at 1852 E. 25th Streetto replaceapprox 9 deck
boards due to dry-rot at front ground level deck for apartment building.”4
This permit was finaled on June 27, 2017.

- Udinksy testified that she hired Zero Inspection Services to inspect the building at 1852
E. 25t Street prior to the purchase. She hired them only to inspect one of the buildings,
believing that the buildings were in substantially similar conditions and that a report for
one building would provide adequate information about the condition of them all. The
report she produced was labelled as report number 90528, She asked Zero to inspect the
worst of the four buildings and that it recommended Section 1 repairs (which are
structural repairs) of $28,575 to this building. Section 2 repairs (which are non-
structural repairs) were estimated at $1,675. She also hired Zero to do some of the repair
work of some of the conditions discovered in the report. The Zero inspection found both
- termites and dry rot throughout the building.

Udmsky festified that the railing replacements were not necessitated by dry rot, but was
done to make the building more attractive to prospective and current tenants.

‘The Zero inspection report found the following:42

1. Termite damage in two locations; : ‘

.2. Dry rot damage in the first, second and third floor balconies; dry rot damage in
and or near the deck and stair ledgers; dry rot damage in and or near the first,
second and third floor support beams landings and balconies; dry rot damage
to the landings/balconies and patios surrounding the handrail caps and posts;
dry rot damage in and/or near retainer wall; and fungus infection and damage
to the floor joists; and,

3. Water damage and plumbing leaks in particular units.

The owner produced the Zero Inspection Services inspection report and completion
invoice.43 The invoice was for $20,700. The owner also produced payments to Zero
totaling $10,900 (check 3527, dated April 7, 2016) and $4,260 (check 3633, dated May
6, 2016).44

41 Exhibit 7, p. l See also EXhlblt 31, page 2

42 Exhibit 25 ’
43 Exhibit 25. The tenants objected to these exhibits because they were filed after the Hearing began and because the

owner did not produce the same witnesses at the second Hearing that had been produced at the first Hearing. This

objection was overruled.
4 Exhibit 12, pages 1-2
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The owner also produced two Perez and Perez invoices for 1852 25t Street. The first,
dated November 9, 2016, was to install a retaining wall, drainage and parking blocks.45
The charge for this work was $4,800. Udinsky testified that this was not paid for, as the
work proposal changed. The second invoice, dated February 19, 2017, was to excavate a
trench for this building to intercept surface water and to install drainage.46 This invoice
also included the installation of 4 catch basins, and work on the patio, walkway and area
under the deck. The charge was $12,000, and the owner pioduced proof of payment.47

1856 E. 25th:

The followmg relevant permit was taken out for this bulldmg for the structural
improvements:

1. Permit Number B17000781 at 1856 E. 25t Street to ¢ repair dry rot and stucco
on rear wall (all work like for like on 3 story 6 unit building.”48 This permit
was finaled on February 23, 2017.

There are four proposals /invoices for this building. The first, dated January 29, 2017,
was to replace exterior stucco walls of the building, which included removing the old
stucco, replacing windows and vents as necessary, and reapplying new stucco coats to
the building as well as replacing the beams and wood at first landing.4% The total charge
- listed on the first invoice was $77,540.

Udinsky testified that thls work was done because there were cracks along the exterior
walls of this building.

The second proposal, dated February 6, 2017, for 1856 25t Street, is to replace the
exterior landings of the building and specifies that the contractor will demo and remove
existing 3 x 6 boards and 4 x 10 beams of the buﬂdlng The cost for thls work was listed

as $4,578.5°

The third proposal, dated March 16, 2017, was to replace a second floor beam, decking,
handrail barrier and exterior walls at 1856 E. 25t Street.5! The cost of the project was
$59,328: Udinsky testified that there was dry rot and damage to the building before they
purchased the project, that this work was done to correct. But instead of just repairing
the dry rot, more extensive work was done to make the building better.

4 Exhibit 26, p 12
4 Exhibit 26, p 32
47 Exhibit 8, page 14.

48 Exhibit 7, p. 2. See also Exhibit 31, page 3.
49 Exhibit 26, pp 23-24. The costs are broken down as follows erect scaffoldmg (87,000); demo existing stucco and

build up sheathing walls to provide additional support and brmg building up to current code ($7,800); repair all
wood ($5,000); install new membrane and wire mesh ($3,600); install three new windows ($2,600); install new
coats of stucco ($28,000); replace beams and wood at first landing ($5,000). Additional charges were added to repair
structural integrity of building where joist and framing members to support building; replace windows on south side;
and remove contaminated waste for a total charge of $18,540. The total charge for the project was $77,540.

30 Exhibit 26, p 19

31 Exhibit 26, pp 29-30
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The fourth invoice, dated March 30, 2017, was for the installation of a 6 x 6 roof cap to
better protect the bulldmg and new repairs from water intrusion.52 The charge was for
$2,700.

. Proof of payment to Perez for these invoices is shown by checks dated February 16,
2017, for $4,578 (for “dry rot”)ss; February 20, 2017, for $15,000 (for “dry rot”)s4;
March 6, 2017, for $10,000 (for “dry rot”)s5; April 5, 2017, for $55,2405; April 20, 2017,
for $10,00057; and May 2, 2017, for $10,00058; and May 15, 2017, for $39,326 (for “dry
rot repairs”).59 .

1860 E. 25th:

The following relevant permit was taken out for this buﬂdmg for the structural
improvements:

1. Permit Number B1703756 at 1860 E. 25t Street to “repair/ replace dry-rotted
deck boards on existing walkway deck for unit Eon 3rd level...”60 This permit
was finaled on February 23, 2017.

There are two proposals from Perez and Perez for this building. The first proposal,
dated October 7, 2016, specifies that the project is to “replace support beams...”, install
new handrails cap and panels, replace the handrails, install flashing on beam ends,
amongst other things. The charge for this proposal was $4,388.6* An Invoice for the
total cost was provided, along with proof of payment dated November 16, 2016.62

. The second proposal for this building is dated June 11, 2017, and is for deck
replacement.63 The charge for this proposal was $14,000 The owner testified that the
deck was replaced because of the presence of the dry rot but that the work was an
upgrade because it included the addition of pressure treated lumber, which had not
been present in the prior deck. Proof of payment for this invoice was provided with
checks dated August 31, 2017, for $4,000 (for “dry rot”)é4; and a check dated September
7, 2017, for $10,000.65

%2 Exhibit 26, p. 25

5 Exhibit 8, p 7

$ Exhibit 8, p. 8

55 Exhibit 8, p. 9

% Exhibit 8, p. 10

57 Exhibit 8, p. 11

38 Exhibit 8, p. 12

% Exhibit 8, p. 13

69 Exhibit 31, page 4.
1 Exhibit 26, page 9

62 Exhibit 26, pp 7-8; Exhibit 8,page2
63 Exhibit 26, pp 36-37
6 Exhibit 8, p. 15

6 Exhibit 8, page 16
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* All Buildings:

The owner produced two invoices from Nancy’s Hauling for $2,800 and $2,100 for
hauling material from the job site along with proof of payment.¢6 She testified this work
was done after the entire property was completely repaired and that the cost should be
divided equally to each building.

Tenant Testimony

Tenant Sarmiento: Tenant Sarmiento filed a timely response to the owner
petition in case L17-0236. He lives at 1848 E. 25th Street, Apartment C. He has lived
there more than 12 years. He is generally aware of the condition of his building over the
years he has lived there as well as the condition of the other three buildings. Before any
construction was done on the exterior decks, the decks were in very poor condltlon The
decks were rotten and there were holes throughout :

Over the years, he would communicate with the prior ownership about the problems
with the decks, and from time to time, the prior ownership would make a small patch
repair but never fixed the underlying problem. There were holes in the wooden decks.
Sarmiento further testified that he took the photographs marked as Exhibit 30. These
photos were taken in January of 2018. The photographs were taken at 1848 E. 25t
Street, and shows the rot in the wood underneath the roofline over the decks. The
condltlons of the decks prior to repair was far worse than the wood deplcted in these
photographs 67

The tenant was shown Exhibit 14, a Confirmation of Lease, Tenant Estoppel Certificate
_ thathad been produced by the owner. Sarmiento testified that he filled out this form. It
is dated in November of 2015. Question 7 of the form, and the answer, state as follows:

“Tenant represents that all requests that Tenant has made to the current owner for
repairs in the Leased Premises and the Property have been completed to Tenant’s
satisfaction and that there are no necessary repairs to be done in the Leased
Premises or the Property except as follows: The deck, the heater

The tenant testified that he wanted the new owner to know that there were problems
with the deck. Prior to the purchase and the work being done to fix the decks, the decks
could not be used because there were holes and there were rotten patches of wood
throughout. He had concerns about his children using the decks because of these

ongoing problems.

Sarmiento further testified that he is a house painter. He did not see any exterior paint
job at his building (1848), but did see that the building 1856 E. 25th Street, was painted.

6 Exhibit 20. The tenants objected to this exhibit because it was filed after the Hearing began, This objection was

overruled. See also Exhibit 9 (the proof of payment.)
57 The owner objected to the admission of Exhibit 30 on the grounds that they were undated and that 1t was not clear

where the photographs were taken. These objections were overruled and the Exhibit was admitted.
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With respect to the sewer, Sarmiento testified that prior tothe sewer laterals being
replaced, sewage would come out of the pipes to the streetin front of the building at
1860 E. 25th Street. < .

On cross-examination, Sarmiento testified that he complained to the current owner
about this sewage problem. Sarmiento further testified that in order to get to his rental
unit, he had to cross the area of the hallways and decks that were damaged. He has been
to three or four other units in the complex of buildings—at 1856 E. 25t Street, Unit E,

~ and to units at 1860 E. 25t Street. He agrees that substantial work was done by the new
owners. His only complaint is that the painters have not pzinted his building.

Tenant Gallegos: Tenant Gallegos (Morales) filed a timely response to the owner
petition in case L17-0233. He has lived at 1856 E. 25t Street, Apt. F for 13 years. He is
generally aware of the conditions of both the building he lives in and the other buildings
in the complex. Prior to the purchase of the property the current owner, there was a lot
of rot throughout the buildings. The stairs and the decks were in very bad condition and
very dangerous. There were leaks in the back part of the building that caused the walls
and the decks to rot. The prior owner had not done any maintenance on the building for
many years, and neither the decks nor-the building had been painted.

With respect to the roofs, the tenant testified that he has been doing roofing work for 25
years. He had seen the roofs of this property and it was visible that the roofs needed
repairs. On the edges, when it rained, the roofs had inadequate dralnage and the water
would fall onto the deck.

On cross-examination of Gallegos, he testified that he does not have a roofing license.
He has been on the roof of his building some years back because his satellite dish
needed repair. He complained to the prior manager about the conditions of the building
but no action was taken. He has not complained to the current owner. .

Tenant Maradiago: Tenant Maradiago did not file a response to the owner
petition. She testified as a witness in this case to the conditions of the buildings. She
testified that she lives at 1848 E. 25tk Street, Apt. E. She has lived there for 20 years. Her

unit is on the top floor in the back of the building.

The tenant testified that there were leaks in her unit from the ceiling as far back as 2015
and she notified the prior owners about the problem. She produced some photographs
that were recently taken showing where the leaks were occurring.58 She further testified
that the decks on the exterior of the building were dangerous, with huge holes on the
deck area large enough for a child to fall through. These decks are the walkways that
must be walked on to get to one’s unit. Additionally, the wooden staircases were broken
and the handrails were broken. She reported these problems to the prior owner
(through the manager and to the owner directly) and to the City of Oakland.

68 Exhibit 29, The owner objected to these photographs Commg into evidence because the date was not on the
photograph. The tenant testified to an approximate time that the photographs were taken. The Obj ection was

overruled.
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Tenant Barahona: Tenant Barahona did not file a response to the owner petition.
She testified as a witness in this case to the conditions of the buildings. She testified that
she lives at 1856 E. 25t Street, Apt. E and she moved in 16 years ago. Her unit is on the
top floor. Over the years, prior to the current owner, there were leaks in her ceiling and
in the some of the windows when it rained. Even now, the bathroom still leaks when it
rains. She complained to the prior owner about the problems, but no action was taken.

Barahona additionally testified that the decks, walkways and staircases of her building
were in disrepair prior to the new owner purchasing the property. On one occasion,
because of the disrepair, she fell down the stairs..

- With respect to the sewage leak, Barahona testified that there was a sewage leak by the
parking area that came from the laundry room. This occurred a little before the current
owner purchased the property. It was an obv10us condition:”

| On cross-examination Barahona testified that she had taken photographs of these
conditions but they were on an old telephone and she no longer has access to these
photographs.

Tenant Villa: Tenant Villa did not file a response to the owner petition. He
testified as a witness in this case to the conditions of the buildings. He testified that he
lives at 1860 E. 25 Street, Apt. E and moved in approximately 18 years ago. Prior to the
time the current owner purchased the property the walkways and decks were in bad
condition and falling apart. The prior owner hardly performed any repair of anything,
inside or outside of the units. When he walked on the walkways, it felt like it would fall
apart, because he could feel them move.

With respect to the sewage leak, Villa testified that he was aware of the leak shoftly
before the new owner purchased the property. This was in the parking lot in front of he
buildings at 1856 and 1860. There was black water with an obvious sewage smell in

front of the building where he lives.

Villa further testified that there he lives on the top floor and that prior to the new owner
buying the property, there were leaks in his unit from the ceiling, :

On cross-examination, Villa testified that he does not have photographs of his
conditions in his unit. Addltlonally, he never withheld rent, even though the conditions

were bad.

Owner’s Contentions:

The owner argued that it was obvious that the prior owner did not do a good job of
maintaining the property. As soon as she took over they made every effort to improve
the buildings. Contractors were hired to stop the dry rot damage to the decks and
walkways. While she does not deny that there was damage to the building when she
purchased it, the work that was done was “way beyond” what was required.
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Udinsky suggested that a conservative way to estimate the expenses to all four buildings
for just the dry rot repairs would be to multiply the Zero Inspection Services estimate
for repairs for the one building ($28,575) by four, (for each building) for a total cost of
$114,300. All expenses over and above the $114,300 would then reasonably be
considered the improvements made by the owner over and above the dry rot repair.

Tenants’ Contentions:

'The tenants argued that the prior management was not responsive to their complaints
and that they had been complaining to the owner for many years about problems with
dry rot and the decks, and that all work for the decks and dry rot repair was either work
done on a Priority 1 or Priority 2 condition or deferred maintenance. Since the painting
and hauling was related to the dry rot repairs, these expenses should also not be passed
through to the tenants.

Addltlonally, with respect to the solar panels, the tenants’ contend that since there was
no benefit to the tenants, the cost cannot be passed on. .

‘With respect to the sewer laterals, the tenants contend that since there was an open and
obvious sewage leak prior to the purchase this was a priority 1 condltlon, and cannot be
passed on to the tenants. :

Finally, with respect to the roofs, the tenants contend that since there was evidence of
roof leaks over time for many years, the costs were deferred maintenance and cannot be
passed on to the tenants. 2

FINDINGS OF FACT AND CONCLUSIONS OF LAW

When, if ever, were the tenants first served with the RAP Notice?

The Rent Adjustment Ordinance (Ordinance) requires an owner to serve the RAP Notice
at the start of a tenancy 69 and together with any notice of rent increase or change in the
terms of a tenancy.” When an owner petitions for a rent increase for capital
improvements he or she must establish that the RAP Notice was served.”

Each of the two tenants stated who contested the Owner Petition indicated that they
received the RAP Notice in June of 2016. Additionally, the owner stated on her petition,
which was sworn under penalty of perjury, that the RAP Notice was served in November
of 2015. The owner has established that the RAP Notices have been served.

/11

- ¥ OM.C. §8.22.060(A)
° 0.M.C. § 8.22.070(H)(1)(A)
T O.M.C. § 8.22.090(B)(1)(c)

18

000147



Are permits required for a capital improvement expenditure to be granted?

In order to be considered a cap1ta1 improvement, the improvement has to be
“completed.” Regulations Appendix § 10.2.1. The Oakland Building Code provides that
“all construction or work for which a permit is required shall be subject to inspection by

the Building Official in accordance with and in the manner provided by this Code and
the Oakland Building Construction Code....” 0.M.C. § 15.08.140. Without a permit, the
work cannot be said to be “completed.” This is particularly true because the City can
demand that the work be redone and inspected, where the proper permits were not
completed

The Housing, Residential, Rent and Relocation Board (HRRRB) has held that if a
particular project required a permit, then a capital improvement rent increase cannot be
granted for the costs expended on that project unless the owner produced evidence that
permits were taken out and finaled. See Falcom v. Bostrom, T13-0279 and Ludwig v.
Tenants, L16-0038. :

. Therefore, before a capital improvement pass-through can be granted, where required,
an owner must establish that a permit was received and finaled. In each requested
category below, a discussion of permit status is included. -

Which documents that were produced by the owner can be considered?

The Notice of Hearing sets forth that all documentary evidence must be filed with the
RAP 7 days prior to Hearing. The purpose of this rule is to allow the parties the ability to
review the other parties documentary evidence prior to I—Iearmg, as there is no
requirement that any éxhibits be provided to the opposing side.

Prior to the initial Hearing , the Owner produced most of the pages of those documents
marked as Exhibits 1-14 and 27-28. As to Exhibit 2, 6 and 12, certain pages of those
documents were not produced until the Hearing, as the owner had not been able to get
them from the bank. Prior to the second day of Hearing, the owner produced exhibits
15-26, which consisted of the Reroqgfing Certificates, and the invoices for the project.

The tenants’ objected to the supplemental Hearing held and to allowing the owner to
produce additional documentation as well as to allowing the owner to produce the
additional documents produced in Exhibit 2, 6 and 12. Prior to the second Hearing, the
tenants were given the opportunity to review the new documentation produced by the

Oowner.

The Owner Petition informs property owners that they must establish that expenses
were paid by producing documentary evidence. The Petition states: “Examples include:
copies of receipts, invoices, bid contracts or other documentation.” The petition does
not specify that the owner must produce receipts, invoices, proof of payment and proof
of permits. The owner testified that she did not understand that all these documents
were required. Since it is a recent change to the Rent Ordinance that owners are
required to petition prior to passing on a capital improvement rent increased, it makes
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sense that there will be a learning curve as to what documents are required to be
produced.

Additionally, the owner was credible in her testimony that some of the documentation
was not in her custody and control when she first submitted the documentation to the
RAP. She produced three checks at the Hearing, that had not been in her original
document production. There was good cause for the failure of the owner to produce

: these three checks. :

For all these reasons, the owner was allowed to produce additional documentation at the
initial Hearing and before the supplemental Hearlngs

Can tenants who do net file responses to the Owner Petition testify at the
Hearmg‘? .

The Rent Adjustment Ordinance requires that before a capital improvement rent
increase is granted, an owner must first file a petltlon withthe RAP and get approval for .
the rent increase. 0.M.C. § 8.22.065(A). A tenant is given notice of the owner petition,
and an opportunity to respond to the petition. 0.M.C. § 8.22.090(A)(5). In this case,
only tenant Sarmlento and Morales filed responses to the tenant petition.

At the Hearing, several tenants testified. Testimony was provided by the two tenants
who responded, as well as by other tenants who live in the building. The testimony of
the tenants that did not respond was submitted as witness testlmony to the conditions
in the building. This is allowable testimony and is considered in the Decision.

Is arent increase justified by Capital Improvements and, if so, in what
- amount?

A rent increase in excess of the C.P.I. Rent Adjustment may be justified by capital
improvement costs.72 Capital improvement costs are those improvements which
materially add to the value of the property and appreciably prolong its useful life or
adapt it to new building codes. Normal routine maintenance and repair is not a capital
improvement cost, but a housing service cost.73 In order for a capital improvement to be
allowed, the improvement must prlmarlly benefit the tenant rather than the owner.74

In 20 16, the Oakland City Council passed an Ordinance amending the Rent Adjustment
Ordinance and changing the way capital improvement costs were passed on to tenants.
The prior Ordinance required that as long as the capital improvement pass-through
does not exceed 10% of the rent, the costs are to be amortized over a period of five years,
divided equally among the units Wthh benefit from the i 1mprovement 75 Where a 5year

20.M.C. § 8.22.070(C)

3 Regulations Appendix, § 10.2.2(4)(e)

74 Regulations Appendix § 10.2.2(1)

7 Oakland City Council Ordinance # 13391, Section 4,
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amortization period would result in a rent increase greater than 10%, the owner is
entitled to a longer amortization period.76 The Ordinance change in 2016, stated that:

“The revised amortization period for Capital improvements as set forth in
amended section 8.22.020 shall be effective for all Capital 1mprovements for
which permits are first issued on or after February 1, 2017.”

See Oakland City Council Ordmance Number 13391.

- Additionally, for work which was started after September 20, 2016, the owner is also

entitled to imputed financing for the cost of the capital improvements.”7 In this case, the
work spanned the time period of these Ordinance changes. Therefore, in each section
below, a discussion of when the work was done, whether the old rules apply and whether
- or not imputed financing can be added, will be cons1dered

For all work done for which permits were taken out (or, if no permits are needed,
substantial work was performed) before February 1, 2017, as long as the capital
improvement pass-through does not exceed 10% of the rent, the costs are to be
amortized over a period of five years, divided equally among the units which benefit
from the improvement.”8 Where a 5 year amortization period would result in a rent
increase greater than 10%, the owner is entitled to a longer amortization period.?

For those jobs for which permits were taken out after February 1, 2017, the capital
improvement work will be amortized over the useful life of the improvement.

Additionally, for all expenses, the owner is entitled to seek 70% of the costs expended,8°
The reimbursement of capital expense must be discontinued at the end of the

amortization period.

An owner has discretion to make such improvements, and does not need the consent or
approval of tenants. Additionally, the improvements must have been completed and
paid for within 24 months prior to the date the owner files a petition.8! An owner has the
burden of proving every element of his/her case by a preponderance of the evidence.

The RAP Regulations limit those costs which can be passed on to tenants in two relevant
ways. First, “repairs for code violations may not be considered capital improvements...”

in certain circumstances. Regulations, Appendix A, 10.2.2 (4). These circumstances
include that the repair was to correct a Priority 1 or Priority 2 condition that was not
created by the tenant; that the owner knew of the condition; and that the owner failed to

repair within a reasonable time.

76 Regulations Appendix § 10.2.3 (2)

7 Regulations § 8.22.020

™ Qakland City Council Ordinance # 13391, Section 4.
7 Regulations Appendix § 10.2.3 (2)

8 Regulations Appendix § 10.2.3(3)(a)

81 Regulations Appendix, § 10.2.1
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Second, owners cannot pass on those costs that are considered “deferred maintenance.”

The regulations state:

“4. The following may not be considered as capital improvements: ... .
b. Costs for work or portion of work that could have been avoided by the
landlord’s exercise of reasonable diligence in making timely repairs after
the landlord knew or should reasonably have known of the problem that
caused the damage leading to the repair claimed as a capital improvement.

i. Among the factors that may be considered in determining if the
- landlord knew or reasonably should have known of the problem that
caused the damage: ,

unit?

(a) Was the condition leading to the repairs outside the tenant’s
unit or inside the tenant’s unit?

(b) Did the tenant notify the landlord in writing or use the
landlord’s procedures for notifying the landlord of conditions that
might need repairs?

(¢) Did the landlord conduct routine inspections of the property?
(d) Did the tenant permit the landlord to inspect the interior of the

ii. Examples:

(a) A roof leaks and, after the landlord knew of the leak, did not

timely repair the problem and leak causes ceiling or wall damage
to units that could have been avoided had the landlord acted
timely to make the repair. In this case replacement of the roof
would be a capital improvement, but the repairs to the ceiling or
wall would not be.” ’

(b) A problem has existed for an extended period of time visible

outside tenants’ units and could be seen from a reasonable
inspection of the property, but thelandlord’s agents either had
not inspected the property for an unreasonable period of time,

or did not exercise due diligence in making such inspections. In

* such a case, the landlord should have reasonably known of the

problem. Annual inspections may be considered a reasonable
time period for inspections depending on the facts and
circumstances of the property such as age, condition and tenant .
complaints.

iii. Burden of Proof

(2) The tenant has the initial burden to prove that the landlord

knew or should have reasonably known of the problem that
caused the repair. :

(b) Once a tenant meets the burden to prove the landlord knew or

should have reasonably known, the burden shifts to the landlord
to prove that the landlord exercised reasonable diligence in
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making timely repairs after the landlord knew or should have
known of the problem.82

Costs Allowed and Disallowed: The attached spreadsheets separate the work by ;
building, as each building had separate charges, separate costs and separate needs.

An owner has the burden of proving that a rent increase is justified. The applicable
rules of evidence in an administrative hearing are stated in Government Code Section
11513:83 “Any relevant evidence shall be admitted if it is the sort of evidence on which
responsible persons are accustomed to rely in the conduct of serious affairs....” To
prove a capital improvement cost, both an invoice and proof of payment are necessary.
Therefore, the following costs are allowed and disallowed:

Roofs: Roof replacement is a capital improvement cost providing thatno
additional work was necessary because of deferred maintenance. While the tenants have
established that there were ongoing leaks in these bulldmgs and that the roofs needed
replacement for some years, other than the conditions in the building at 1856 E. 25
Street, there is no evidence that any portion of the roof replacement costs were
in'creased because the prior owner did not act when the roofs began to leak.

However, tenant Barahona testified that she lives on the top floor of 1856 E. 25 Street,
and she had ongoing ceiling leaks in her unit for many years prior to the work being
done. For that roofing job, an additional $4,200 was charged for work that included dry
rot repair. This extra cost was, more likely than not, caused by the deferred maintenance
‘of not ﬁxmg the roof as soon as it was necessary. While the dry rot was not visible to the
eye prior to the roofing work beginning, once the prior owner was on notice that the roof
~ was leaking, it was safe to assume that failure to respond quickly would lead to dry rot,
and thus, additional work.

With respect to the fact that the owner did not receive the Reroofing Certifications until
* after the Hearing in this case began, this fact does not prevent the owner from receiving
a capital improvement increase. Reroofing Certifications are not the same as permits.
For all work for which permits are required, the City of Oakland sends an inspector to
review the work and confirm that the work was done as required by law. If the work is
not done accurately, the City has the right to demand that the property owner fix the
problem and then have an additional inspection. For this reason, a permit is required
before a capital improvement pass—through can be granted, because the work cannot be
considered complete until the permit is actually finaled.

On the other hand, a Reroofing Certiﬁcation is received simply by filing paperwork with
the City. No inspections occur. The contractor simply asserts that the work was done as .
required. The Clty does not function to approve the work in any way. Therefore, the fact
that the owner in this case did not receive the Reroofing Certifications until after the

82 Regulations Appendix, Section 10.2.2(4)
83 Regulations, Section 8.22.110(E)(4)
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Owner Petition was filed, and after the first Hearing was held, does not prevent the
owner from receiving a capital improvement pass-through.

Therefore, the owner can pass on the following costs for each bu11d1ng

1848 E. 25t Street: The evidence establishes that the roofing work done on this
building was done by Lovett and Lovett at a cost of $22,109.62. Since this work was
done prior to September of 2016, the owner is not entitled to imputed interest for this’
expense. The initial amortization period is 5 years.

1852 E. 25t Street: $4,600 (with imputed interest). Since this work began prior to
February of 2017, the initial amortization period is 5 years.

1856 E. 25t Street: $4,600 (with imputed interest). Since this work began priorto
February of 2017, the initial amortization period is 5 years. The owner is not granted the
additional cost of $4,200 as noted above, for the dry rot repair to this roof since that
work was as a result of deferred maintenance.

1860 E. 25t Street: $4,600 (with imputed interest). Since this work began prior to
February of 2017, the initial amortization period is 5 years.

Solar: This work cannot be passed through to any of the tenants as it solely
benefits the owner. The owner testified that the benefit of the solar installation belongs
only to the owner’s electric bills. Additionally, 6 of the panels installed were used to
benefit an existing system at 1626 Dwight Way in Berkeley. None of these costs can be
passed on to the tenants.

Sewer Latera_l:' The tenants argued that since there was a sewer leak on the
premises, that the sewer lateral work was deferred maintenance and/or a Priority
1/Priority 2 Condition. :

© As to deferred maintenance, there is no evidence that the cost of the sewer laterals is in
any way greater than it would have been had it not been for the delay in doing the work.
Therefore, this is an allowable expense.

As to the Priority 1/Priority 2 condition, while it is true that “sewage overflow on
surface” is a Priority 1 condition, and “open sewers or waste lines” are a Priority 2

" condition, the evidence provided by the tenants was not clear as to when the sewage leak
occurred, or whether or not it was related to the sewer lateral work done by the owner.
New owners are required to update the sewer laterals when property changes hands.

This is an allowable expense.

As to each building, the owner is entitled to a pass-through of ¥4 of the cost of $23,000;
for a total of $5,750 as to each building. Since this work was done after September 20,
2016, but before February 1, 2017, the owner is entitled to imputed interest and an -

initial 5 year amortization perlod
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Exterior Painting: The owner established that the cost to paint all four buildings
was $12,969. However, this work was done because the owner was required to do the
substantial dry rot repair related to the structural improvements (see below.) Because of
the findings of deferred maintenance and that a substantial amount of the work done
was to correct Priority 1 and Priority 2 conditions, this is not an allowable cost and is
denied. :

Structural Improvements to the Building Exterior; Substantial evidence was
presented by both the owner, her contractor, the owner’s documents and the tenants
that each of the four buildings on the property was in substantial disrepair prior to the
purchase and that the prior owner regularly deferred maintenance on the buildings. The
decks and walkways were falling apart, with wood rot throughout and there was dry rot
of the structural support beams. Generally speaking, a well maintained deck will last for
many years. There is no evidence that these decks and walkways were well maintained;
instead the opposite istrue.

Whﬂe it may be true that the owner provided better decks and walkway systems for the
buildings than what was present before the work was done, there is no way to determine
what the difference is between the cost of the necessary work for the dry rot repair and
the cost of the extra work done, The owner argued that a reasonable estimate of the cost
for each dry rot repair would have been four times the cost of the Zero Inspection.
Services estimate for the work at 1852 E. 25th Street, which was $28,575, for a total cost
estimate of $114,300. However, this is speculative, as there is no substantial evidence
that any work would have been done, or be necessary, but for the deferred maintenance.

A second reason to deny many of these expenditures is that many of them were to repair
problems that would have amounted to a Priority 1 or Priority 2 condition had they been
inspected by the City of Oakland. The Appendix lists “collapsing structural members” as
a Priority 1 condition and “uneven walks, floors, tripping hazards” and “loose or
insufficient supporting structural members” as Priority 2. All of these conditions existed
on the decks and walkways, the tenants had complalned and the prior owner did not

- repair in a reasonable time.

As to each building, the following determinations are made:

1848 E. 25th Street:

The work done on Permit numbers B1606197 and B1605084, are not allowed. This work
was to replace the dry rotted beams with new steel beams and to repair dry rotted and
termite damaged balconies. This work is both a response to a Priority 1/Priority 2
condition that was not responded to appropriately by the prior owner, who was on -
notice of the problems, and deferred maintenance and is not allowed. "This includes the
expenses paid to Verdant Structural Engineers, to Perez and Perez (spemﬁc to these

jobs) and to Nancy’s Hauling.

This finding is based on the testimony of the owner’s witnesses, the report from
Verdant, the fact that the beams were dry rotted, the fact that the permits specify dry
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rot, the fact that the most of the check payments specify dry rot and the testimony of the
tenants, particularly Sarmiento and Maradiogo, who both live in this building and
testified with clarity as to the holes in the decks and the walkways and the dangerous
condition of the premises. : :

It appears from the documents provided that the Perez and Perez expenses related to
this work are all checks paid to Perez on this building other than the $4,800 check for
the retaining wall and speed stops. (See below.) .

However, the owner did produce an invoice from Perez and Perez to install a retainer -
wall and speed stops at the property. The cost, of $4,800, was established with both an
invoice and proof of payment. No permit is required for this kind of work. Therefore,
this is an allowable expenditure and is added to Exhibit A.

- 1852 E, 25th:

For this building, the predominant work was that done by Zero Inspection Services and
consisted predominantly of dry rot repair. This work is both a response to a Priority
1/Priority 2 condition that was not responded to appropriately by the prior owner, who
was on notice of the problems, and deferred maintenance and is not allowed.

Additionally, it does not appear that the owner had a permit for the work done by
Zero.84 The only relevant permit for this building was finaled in June of 2017, while the
Zero Inspection Services payments were in April and May of 2016. Since work done
without a permit cannot be passed through to the tenants, this is an additional reason
why none of the costs paid to Zero Inspection Services can be passed through.

The owner may have been entitled to some of the expenses paid to Perez and Perez for
work done in February to June of 2017 at a cost of $12,000 that including work for the
installation of a retaining wall and drainage. However, the evidence established that a
large portion of the work done on that invoice was to do dry rot repair of the patio and
walkway area and the permit received for this building was for the repair of the dry rot
on the ground floor deck. Without clear testimony as to what the cost of the retaining
wall and drainage would have been without the dry rot deck repair, it is impossible to
determine any allowable cost. There is no way to apportion the charges without
testimony as to what those charges would be. Therefore, the owner has not sustained the
burden of proof and none of these costs are allowed.

/1]
/1]

8 Note that the permit received for 1848 E. 25% Street in October of 2016, does refer to & termite report number
(#90527). The termite report for 1852 E. 25™ Street, is report number 90528. Either Udinsky was wrong when she
testified that Zero only inspected one of the buildings, or an error was made when the permit was issued. In either
case, since these expenditures are not allowable pass throughs because of the extensive nature of the damage to the
building, it is not necessary to determine with certainty for which building the costs were incurred.
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1856 E, 25th:

The work done on Permit number B17000781 is not allowed. This work was to repair
dry rot and stucco and was not an improvement but was “like for like.” This work is both
a response to a Priority 1/Priority 2 condition that was notresponded to appropriately
by the prior owner, who was on notice of the problems, and deferred maintenance.and
cannot be passed on to the tenants. '

All of the Perez and Perez invoices for this property relate to the dry rot to this building
and therefore none of the costs can be passed on to the tenants. '

1860 E. 25’fh_:

The work done on permit Number B1703756 is not allowed. This work was to repair and
replace dry rotted deck boards. This work is both a response to a Priority 1/Priority 2
condition that was not responded to appropriately by the prior owner, who was on -
notice of the problems, and deferred maintenance and cannot be passed on to the
tenants. -

Both Perez and Perez invoices and proposals for this building are for work done relating
to dry rot repairs. As noted above, none of the work can be passed on. The fact that the
owner claimed that the work was an improvement does not allow for a pass through to
these tenants as there is no way to determine what costs were required for the dry rot

‘repair and what costs relate to an improvement. Additionally, there is no evidence that |

any expenditures would have been made but for the necessity to repair the dry rot that
was riddled through the decks. : '

Nancy’s Hauling: The owner sought to have the expenses paid to Nancy’s Hauling be

divided to all four buildings, as the company cleaned up the entire property after the

work was done. While some of the allowable work may have left debris that needed
cleaning, there is no way to determine what portion of the Nancy’s Hauling expenses
would have been necessitated by the limited allowable expenditures. Therefore, this cost

cannot be passed on to the tenants.

Spreadsheets: Attached to this Hearing Decision as Exhibits A-D are capital
improvement spreadsheets documenting the allowable pass-throughs. The amortization
periods and the imputed interest amounts are calculated using a weighted average.

The Exhibits show that the owner is entitled to: B .
1. For each of those tenants who were living in the building at 1848 E. 25th, prior
to the work being performed, a $65.09 monthly capital improvement pass-
through; _

2. For each of those tenants who were living in the building at 1852 E. 25, prior
to the work being performed, a $21.71 monthly capital improvement pass-
through; :
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3. For each of those tenants who were living in the building at 1856 E. 25, prior
to the work being performed, a $21.71 monthly capital improvement pass-
through; and,

4. For each of those tenants who were living in the building at 1860 E. 25%, prior
to the work being performed, a $21.71 monthly capital improvement pass-
through ' : .

The rent increases go into effect 30 days after the owner serves a rent increase notice on
the tenants (35 days if the rent increase notice is served by mail) See Civil Code § 827
and Code of Civil Procedure § 1013. Additionally, the owner must concurrently serve the
RAP Notice and the Decision Summary which accompanies this decision.

The capital improvement increase for each tenant ends 60 months after it goes into
effect.

ORDER
1. Petition L17-0233 and Petition L17-0236 are granted in part.

2. 1848 E. 25th Street: As to tenant Sarmiento (Unit C), tenant Giles (Unit D), tenant
Mardiaga (Unit E), and tenant Sherzay (Unit F), the owner is entitled to a $65.09
monthly rent increase based on capital improvements, which will be effective 30 days
(35 days if served by mail) after the owner serves the rent increase notice, a RAP Notice,
and the Decision Summary.

3. 1852 E. 25th Street: As to tenant Alonzo (Unit B), tenant Carrilo (Unit C), tenant Eh
(Unit E), and tenant Sanchez (Unit F), the owner is entitled to a $21.71 monthly rent

increase based on capital improvements, which will be effective 30 days (35 days if
served by mail) after the owner serves the rent increase notice, a RAP Notice, and the
Decision Summary.

4. 1856 E. 25th Street: As to tenant McGovern (Unit B), tenant Barahona (Unit E), and
tenant Gallego (Unit F), the owner is entitled to a $21.71 monthly rent increase based on
capital improvements, which will be effective 30 days (35 days if served by mail) after
the owner serves the rent increase notice, a RAP Notice, and the Decision Summary.

5. 1860 E. 25th Street: As to tenant Salinas (Unit B), tenant Qudus (Unit C), and tenant
Domingo (Unit E), the owner is entitled to a $21.71 monthly rent increase based on
capital improvements, which will be effective 30 days (35 days if served by mail) after
the owner serves the rent increase notice, a RAP Notice, and the Decision Summary.

6. The owner is also entitled to a C.P.I. rent increase (calculated on the base rent),
concurrent with the capital improvement increase.

7. The capital improvement rent increase expires 60 months after it goes into effect.
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CITY oF OAKLAND -

250 FRANK OGAWA PLAZA, SUITE 5313, OAKLAND, CA 94612-2043

Housing and Community Development Department - TEL (510) 238-3721

Rent Adjustment Program FAX (510) 238-6181
: TDD (510) 238-3254

DECISION SUMMARY
| CASE NUMBER: | L17—0233, Udinsk'y v. Tenants
L17-0236, Udinksy v. Tenants
' PROPERTY ADDRESS: 1848-1860 E. 25% Street, Oakland, CA
DATE OF HEARING: April ’23, 2018, June 13, 2018; Sept. 5, 2018
DATE OF DECISION: September 21, 2018

1. Petition Li7-0233 and L17-0236 are granted in part.

2. As to the tenants in 1848 E. 25t Street, the owner is entitled to a $65.09 monthly rent
increase based on capital improvements, which will be effective 30 days (35 days if
served by mail) after the owner serves the rent increase notice, a RAP Notice, and this
Decision Summary. However, the rent increase may not have an effective date earlier

than 1 year after each tenant’s prior rent increase.

3. Asto the tenants in 1852, 1856 and 1860 E. 25% Street, the owner is entitled to a
$21.71 monthly rent increase based on capital improvements, which will be effective 30
- days (35 days if served by mail) after the owner serves the rent increase notice, a RAP
Notice, and this Decision Summary. However, the rent increase may not have an
effective date earlier than 1 year after each tenant’s prior rent increase.

4. The owner is also entitled to a C.P.I. rent increase (calculated on the base rent), which
can be added to the capital improvement increase, providing that no tenant’s rent
increase exceeds 10%. ‘ ‘

/11
/11
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Dated: September 21, 2018 / ' Sl dsadd"

. ' Barbara M. Cohen
Hearing Officer.
Rent Adjustment Program
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PROOF OF SERVICE
Case Numbers
L17-0233 & 1.17~-0236

I am a resident of the State of California at least eighteen years of age. I am not a party to the Residential Rent
Adjustment Program case listed above. I am employed in Alameda County, California. My business address is
250 Frank H. Ogawa Plaza, Sulte 5313, 5th Floor, Oakland, California 94612.

Today, I served the attached documents listed below by placing a true copy of it in a sealed envelope in a City
of Oakland mail collection receptacle for mailing on the below date at 250 Frank H. Ogawa Plaza, Suite
~ 53183, 5th Floor, Oakland, California, addressed to:

Documents Included
Hearing Decision & Decision Summary

Owner

Bing Udinsky

2941 Telegraph Ave
Berkeley, CA 94705

Owner Representative
George Shafazand
2941 Telegraph Ave
Berkeley, CA 94705

.Tenants
Abdullah Sherzay
1848 East 25th St #F
Oakland, CA 94606

Alejand Carrillo
1852 East 25th St #C
Oakland, CA 94606

Billa Domingo
1860 East 25th St #E
Oakland, CA 94606

Bolaji Qudus
1860 East 25th St #C
Oakland, CA 94606

Brian Alonzo
1852 East 25th St #B
Oakland, CA 94606

Bfit‘tany McGovern
1856 East 25th St #B
Oakland, CA 94606

Dagoberto Sarmiento
1848 East 25th St #C
Oakland, CA 94606

000168



Francisco Salinas
1860 East 25th St #B
Oakland, CA 94606

Hector Gallego
1856 East 25th St #F
~ Oakland, CA 94606

Lisa Giles
1848 East 25th St #D
Oakland, CA 94606

Nelly Barahona
1856 East 25th St #E
~ Oakland, CA 94606

Nuri Maradiaga
- 1848 East 25th St #E
-Oakland, CA 94606

Pa Eh. .
1852 East 25th St #E
~Oakland, CA 94606

So Martinez
1852 East 25th St #F
Oakland, CA 94606

Tenant Representative

Jackie Zaneri

Centro Legal de 1a Raza
3022 International Blvd.
Oakland, CA 94610

. )
Lam readily familiar with the City of Oakland’s practice of collection and processing correspondence for
mailing. Under that practice an envelope placed in the mail collection receptacle d:escr_lbed apove would be
deposited in the United States mail with the U.S. Postal Service on that same day with first class postage
thereon fully prepaid in the ordinary course of business. ’ .

I declare under pénalty of perjury under the laws of the State of California that the above is true and correct.
- Executed on September 26, 2018 in Oakland, CA.

Maxine Visaya
Oakland Rent Adj
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For date stamp.
CITY OF OAKLAND e -9 A 8 1k
RENT ADJUSTMENT PROGRAM :
250 Frank Ogawa Plaza, Suite 5313
Oakland, CA 94612
(510) 238-3721

CITY OF OAKLAND APPEAL

Appellant’s Name ' :
Iﬂbwner [1 Tenant

.
i

BING UDINSIY

Property Address (Include Unit Number)

(346 ~ 1860 E. 254 Speet. Oak/and. .
. . 2 o
Appellant’s Mailing Address (For receipt of notices) | CaseNumber L /7~ ©2 5732

294] Telesrahh Arve. | L1703 8
/53&%6&’;7 A 9¢70§ Dateof D pp/lgj/x/wf

Name of Representative (if any) Representative’s Mailing Address’(F or notices)
Gerrpe Chafnzand | 2941 Tebyraph e
S aj | | L%Mtaﬁ&/ cA 5¢7=8

Please select your ground(s) for appeal from the list below. As part of the appeal, an explanation must
be provided responding to each ground for which you are appealing. Each ground for appeal listed
below includes directions as to what should be included in the explanation.

1) There are math/clerical errors that require the Hearing Decision to be updated. (Please clearly
explain the math/clerical errors,)

2) Appealing the decision for one of the grounds below (required):

-a) [ The decision is inconsistent with OMC Chapter 8.22, Rent Board Regulations or prior decisions
* of the Board. (In your explanation, you must identify the Ordinance section, regulation or prior Board
decision(s) and describe how the description is inconsistent.).

b) [ The decision is inconsistent with decisions issued by other Hearing Officers. (In your explanation,
you must identify the prior inconsistent decision and explain how the decision is inconsistent.)

¢) [ The decision raises a new ﬁolicy issue that has not been decided by the Board. (In your explanation,
you must provide a detailed statement of the issue and why the issue should be decided in your favor.).

d) L] The decision violates federal, state or local law. (I your explanation, you must provide a detailed
statement as to what law is violated.) :

e) Ml‘he decision is not supported by substantial evidence. (In your explanation, you must éxplain why
the decision is not supported by substantial evidence found in the case record.)

For more information phone (510) 238-3721.

Rev. 6/18/2018
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f) [ I'was denied a sufficient opportunity to present my claim or respond to the petitioner’s claim. (/n
your explanation, you must describe how you were denied the chance to defend your claims and what
evidence you would have presented. Note that a hearing is not required in every case. Staff may issue a
decision without a hearing if sufficient facts to make the decision are not in dispute.) -

g) [ Thedecision denies the Owner a fair return on my investment. (You may appeal on this ground only
when your underlying petition was based on a fair return claim. You must specifically state why you have been
denied a fazr return and attach the calculations supporting your claim.)

h) U Other. (In your explanation, you must attach a detailed explanation of your grounds for appeal )

Submissions to the Board must not exceed 25 pages from each party, and they must be received by the Rent
Adjustment Program with a proof of service on opposing party within 15 days of filing the appeal. Only the first
25 pages of submissions from each party will be considered by the Board, subject to Régulations 8.22.010(A)(5).
Please number attached pages consecutively. Number of pages attached: _3 .

e You must serve a copy of your appeal on the opposing parties or your appeal may be dismissed. e

- L declare under penalty of perjury under the laws of the State of California that on , , 20 ,
Iplaced a copy of this form, and all attached pages, in the United States mail or deposited it with a commercial
carrier, using a service at least as expeditious as first class mail, with all postage or charges fully prepaid,
addressed to each opposing party as follows

AddreAss

City, State Zip

Name

Address

City, State Zip

/%MU/L/’D / "/§ / 708 |

SIGNATURE of APPELLANT or DESIGNATED REPRESENTATIVE DATE

For more information phone (510) 238-3721.

Rev. 6/18/2018
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October 8, 2018

Dear Rent Board Officer,

We received your decision on the capital improvement passthrough request for 1848-1860 E. 25" Street
in Oakland, CA 94606. Thank you for the detailed report.

We must respectfully disagree with your decision and analysis. And we would like to file an appeal of
your decision for building 1848 and 1856 E. 25™ Street in Oakland. The justification for the appeal is:
“The decision is not supported by substantial evidence.”

One important reason that we disagree with the decision is that you denied ALL of the work of Perez
Construction for these two buildings, except one retaining wall. We spent over $330,000 on 1848 E. 25
Street and over $140,000 on 1856 E. 25! Street. The termite report only quoted for $28,000 for dry rot

_ repair. However, we were denied for the entire capital improvement pass-through just because the
permit has “dry rot” in the title, or part of the work related to dry rot repair.

During the hearing, | repeatedly emphasized that we did much more than just repairing the dry rot. We
replaced beams, decks, and stucco to.make the building more safe and secure. The tenants will benefit
from these upgrades for many years in the future. The tenants will be more safe because we |mproved
the structural integrity of the bunldlng, walkways and decks. '

When the rent board denies claims such as ours, this d:scourag’es owners from making important repairs
that benefit tenants but which do not receive approval from the rentbhoard. The rent board will be in -
the business of determining which repairs should and should not occur, and which improvements should
be made for the benefit of the tenants. Such decisions would be difficult for an arms Iength hearing
officer to make.

The tenants-who petitioned dld not produce any photos And yet, they portrayed the building as being
in disrepair. No third party inspections were produced to support the concept of disrepair. It was
merely the tenants own testimony that this decision is relying on without proof..

It is beneficial for the City of Oakland to encourage landlords to make various repairs which benefit
tenants. Thus, we respectfully request a reversal of the current decision, or an appeal of the current
* decision regarding 1848-1860 E. 25t Street.

Sincerely,

Bing Udinsky

000172



CAPITAL IMPROVEMENT 1848 1852 1856 1860
ROOF (BY CAL ROOF TECH) S 6,000.00{5S 6,000.00 | 6,000.00 { S 18,000.00
. {ROOF (BY LOVETT&LOVETT) : . 1S 22,10962 6§ 22,109.62
PEREZ CONSTRACTOR S 4,438.00 | S 12,000.00 | $ 4,578.00 1 S 4,388.00 .
S 4,800.00 S 15,000.00.| S 4,000.00
S 10,000.00 S 10,000.00 | $ 10,000.00
S 15,000.00 S 52,240.00
S 84,188.00 S 10,000.00
S 10,000.00
- S . 39,328.00
SEWER LATERAL COMPLIANCE S 5750.00|3% 5,750.00 (S 5,750.00|$  5,750.00|$ 23,000.00
NANCY HAULING. - $ 1,225.00|$ 1,22500(3S 1,225.00 | $  1,225.00 | $ 4,900.00
EXTERIOR PAINTING $ 3,24225|¢ 2,042251¢ 3,242.25 | §  3,242.25 | § 12,969.00
SOLAR PANEL S 5,505.75|S 5,505.75{$ 5,505.75 | $ 5,505.75 1 S 22,023.00
STRUCTURAL ENGINEERING S 5,807.38 S 5,807.38
TERMITE INSPECTION & REPAIR $'20,700.00 S 20,700.00
TOTAL AMOUNT $ 139,956.38 | $ 54,423.00 $ 162,869.00 | $ 62,220.62 | S 419,4659.00

000173



MAILING LIST:

'DAGOBERTO SARMIENTO

1848 E. 25™ ST, OAKLAND, CA 94606

NURI MARADIAGA

1848 E. 25™ ST, OAKLAND, CA 94606
ABDULLAH SHERZAY

1848 E. 25™ ST, OAKLAND, CA 94606
BRITTANY MCGOVERN

11856 E. 25™ ST, OAKLAND, CA 94606

NELLY BARAHONA

1856 E. 25™ ST, OAKLAND, CA 94606

HECTOR GALLEGO

. 1856 E. 25™ ST, OAKLAND, CA 94606
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